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CURRENT EVENTS. 





Buy a Type-WritEer.—This advice is in- 
tended for the noble little army of collabora- 
teurs who write articles for the CenrraL Law 
JourNAL. Many of the articles which are 
tendered to us are written in hand-writing 
scarcely legible, and some are patched and 
botched up in all sorts of ways. Every piece 
of patch-work, botch-work, interlineation or 
marginal scratching increases the perplexity 
of the printer and proof-reader, and multi- 
plies the chances of error. We have hitherto 
sent a circular to some of our writers, explain- 
ing to them how ‘‘copy’”’ should be prepared. 
In that circular we recommended them to 
number their foot-notes in an ascending series 
throughout, and to prepare them entirely on 
detached sheets of paper. Our experience has 
has since shown that copy should not be pre- 
pared inthatway. The danger is, that, by the 
necessary interlineations which every author 
makes before his manuscript is perfected, he 
will get his numbers shifted, so that the 
references to the foot-notes will not answer 
the propositions in the text. A letter from 
one of our esteemed contributors, Mr. Joyce, 
of Bridgeport, Connecticut, who had an article 
in two numbers of our last volume, (19 C. L. 
J. pp. 306, 328) shows that the numbers of 
the foot-notes of that article got shifted in 
this way, either by the author or by our edi- 
tor or printer, so that a large number of them 
are erroneous. Another way how not to do 
it, is the way some writers have of drawing a 
line across the paper and writing their foot- 
notes below the line. The proper way to do 
it is to write the foot-notes in the body of the 
text, dropped immediately under the line in 
which the index figure is inserted, and in- 
dented one inch—that is, written one inch to 
the right of the line on the left side of the 
paper. In order that this may be understood, 
we have had the printer set up a short article 
of our own exactly as it was written. It 
will be readily perceived that, where copy 
is prepared in this way, nothing but gross care- 
lessness on the part of the printer in making 
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the matter up will get the notes in the wrong 
place. We wish to add that type-writers are 
now cheap. We geta good many legible 
manuscripts written upon these instruments. 
Hereafter, other things being equal, we shall 
accept good type-writer manuscripts because 
they are legible, and reject indifferently writ- 
ten manuscripts because they are illegible. 


[SAMPLE SHOWING HOW MANUSCRIPT sHOULD 

BE PREPARED]. 

STOCKHOLDERS — CONTINGENT LIABILITY OF 
NATIONAL BANK SHAREHOLDER NOT A PENALTY. 
—In Irons v. Manufacturers National Bank,' it 

1 Am. L.-J. 312; U. 8. Circuit Court, N. D. Ill. 
was held by Blodgett, J., that the contingent lia- 
bility of a shareholder of a national bank is to be 
construed as a contractual obligation, and not as 
a penalty, and hence that it survives against the 
representative of the shareholder’sestate.2, We do 

2 In support of this view, the learned judge cited 

the following cases: Davis v. Weed, 44 Ct. 
569; Hobbs v. Western Nt. Bk., 9 Rep. 469; 
Davis v. Stevens, 17 Blatch. 259; Lang’s adm’r 
v. Burley, 101 Ill. 591. 
not know that it has ever been held that a super- 
added liability, imposed by statute upon all the 
shareholders of a corporation in excess of the 
amount of their stock subscriptions, contingent 
upon the insolvency of the corporation, and the 
insufticiency of its assets to satisfy its creditors. 
is in the nature of a penalty. It is merely a con- 
tingent liability, imposed by law, which they vol- 
untarily assume when they become shareholders. 
If the law were to abolish entirely the immunity of 
shareholders of corporations in respect of the debts 
of the corporation, and make them liable as general 
partners, it would be absurd to say that such a 
liability was a penalty; but yet the contingent 
liability of the shareholders of national banking 
corporations, and of corporations under the laws of 
some of the States, known as a “double liability 
laws” is less than the liability of general partners. 
In the very idea of a penalty is involved the idea 
of wrong-doing; and, accordingly the liability 
imposed in many cases by statute upon directors 
of corporations for certain negligences, breaches 
of trust, or other official wrong-doing, is justly 
held to be a liability in the nature of a penalty 
Such is the liability imposed upon such officers for 
failing to make and file certain prescribed annual 
reports ;? or for contracting or assenting to the 
3 Derrickson v. Smith, 27 N. J. L. 166; Halsey v. 
McLean, 12 Allen, 438. 
contracting of corporate debts beyond the amount 
of capital paid in;‘ or for failing to publish certain 

4 First National Bank v. Price, 33 Md. 487. 
required notices touching the condition of the cor- 
poration ;> or for suffering the corporation to make 

5 Cable v. MeCune, 26 Mo. 371. 
certain forbidden contracts,*—all of which have 

6 Lawler v. Burt, 7 Ohio St. 341. 
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been held penal in their nature, and hence not to be 
enforced outside of the State enacting them.’ The 
7 Derrickson v. Smith, 27 N. J. L. 166; Halsey v. 
McLean, 12 Allen, 4388; First National Bank 
v. Price, 33 Md. 487. 
estate of a deceased director in the hands of his 
executor, is not chargeable for the frauds and de- 
ceits of the testator, whereby persons were in- 
duced to become shareholders in a company in 
which he was a director, without proof that his 
estate received a benefit from such frauds and de- 
ceits.2 Statutes exist creating liabilities on the 
8 Peek v. Gurney, L. R. 6 H. L. 377; s. c. Thomp. 
Off. Corp. 310. 
part of directors, in the nature of penalties, and 
extending such liabilities in express terms to their 
heirs, executors and administrators. In general, 
® Gen. Stats. R. I. 1872, p. 307, § 24. 
wherever the contractual obligation of a share- 
holder is such that, if living, he would be com- 
pelled to contribute to a fund to satisfy the cred- 
itors of the corporation, contribution may be 
enforced against his executors and administrators 
in the regular course of administration, just as any 
other debt of their testator or intestate is to be 
liquidated by them to the extent of the estate in 
their hands.” Authority to the contrary is found 
10 Houldsworth v. Evans, L. R. 3 H. L. 263, 2838; 
Blakeley’s Case, 13 Beay. 133; s. Cc. affirmed 
on appeal, 3 Mac. & G. 726; Ex parte Gooth- 
waite, 3 Mac. & G. 187; Baird’s Case, L. R. 
5 Ch. 725; Turquand v. Kirby, L. R. 4 Eq. 
123; New England Commercial Bank v. Stock- 
holders, 6 R. I. 154, 189; Davidson v. Rankin, 


34 Cal. 503. 
in the decisions of a single State," but they are 
1 Child v. Coffin, 17 Mass. 64; Ripley v. Samson, 


10 Pick. 371; Andrews v. Callender, 13 Pick. 
484; Dane v. Dane Man. Co., 14 Gray, 484. 
Compare Grew v. Breed, 10 Met. 569, 576. 


opposed to the analogies of the law and to the 
plainest maxims of justice. 


_— 





Grant anp LEE.—The movement to place 
Gen. Grant on the retired list of the army 
with his former rank, has revived the recollec- 
tion of the part he took in preventing the 
prosecution of Gen. Lee, and other Confed- 
erate leaders for treason. Lee had surren- 
dered the remnant of his army to Grant at 
Appomattox Court House, upon an engage- 
ment that he and his followers should not be 
disturbed so long as they obeyed the laws in 
force where they were. Grant generously al- 
lowed them to retain their horses, saying that 
they would need them to cultivate their farms. 
Then came the assassination of President 
Lincoln, and the succession to the presidency 
of Andrew Johnson, a Southerner, whose fan- 





atical hatred of the ‘‘traitors,’’ as he desig- 
nated them in his public utterances, was as 
intense as his love for them was a year later. 
The U. S. Circuit Court for the Eastern Dis- 
trict of Virginia was presided over by Mr. 
District Judge Underwood. The latter was, 
before the war, an anti-slavery man, and, 
during the war, a strong Union man. He felt 
for his Southern brethren who had taken the 
other side, an intense hatred born of neigh- 
borhood strife and neighborhood warfare. He 
charged the grand jury to indict the rebel 
leaders for treason. We have not the charge 
before us to quote from, but we recollect the 
fact. Lee was indicted. Johnson proposed 
that he should be tried, and that, in his per- 
son and in the person of Mr. Davis, treason 
should be made odious. Then Grant, with 
true martial faith, threw himself into the 
breach, not in respect of Davis, who had not 
been included in the capitulation made by 
him, but in respect of Lee. Lee sent a peti- 
tion or protest to the Government, claiming ex- 
emption from trial because of the terms of 
his surrender. It wasreferred to Grant, who 
endorsed it as follows: 

‘* HEADQUARTERS ARMIES OF THE UNITED 
STATEs, June 16, 1865.—In my opinion the officers 
and men paroled at the Appomattox Court House, 
and since, upon the same terms given to Lee, can 
not be tried for treason so long as they observe the 
terms of their parol. This is my understanding. 
Good faith as well as true policy dictates that we 
should observe the conditions of that convention. 
Bad faith on the part of the government, or a con- 
struction of that convention subjecting officers to 
trial for treason, would produce a feeling of inse- 
curity in the minds of the paroled officers and 
men. If so disposed, they might even regard such 
infraction of terms by the government as an entire 
release from all obligations on their part. 

‘“*I will state further, that the terms granted by 
me met with the hearty approval of the President 
(Lincoln) at the time, and of the people gener- 
ally. ‘The action of Judge Underwood, in Nor- 
folk, has had an injurious effect, and I would ask 
that he be ordered to quash all indictments found 
against paroled prisoners of war, and to desist 
from further prosecution of them. 

“U.S. GRANT, 
‘*Lieutenant General.” 


This paper, so highly creditable to Gen. 
Grant as a man of honor, exhibits a singular 
misconception of the relations between the 
executive and the judicial departments of the 
government. It appears that he supposed 
that the President could order a judge to doa 
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certain judicial act, namely, to dismiss a 
pending prosecution. Of course, the Presi- 
dent could not do this; but he could order 
the attorney of the United States not to pros- 
ecute, or to enter a nolle prosequi with the 
consent of the court. But while Grant 
made this error, pardonable possibly in a 
soldier, his heart was right. He determined 
to keep faith with those who kept faith with 
him. When he signed the capitulation under 
the famous apple tree, h2 passed to Lee and 
his followers not only his own word of honor, 
but that of the whole Government and peo- 
ple of the United States; and when the pop- 
ular fury,demanded a victim, in violation of 
that compact, he threw himself into the 
breach and thundered ‘*No!’’ He stood firm : 
and his great influence prevented the doing 
of an act which was designed to place a stig- 
ma of dishonor, not only upon Lee, but on 
every other man who had been attached to the 
Southern cause. In subsequent years Grant 
did much for his country, made many mis- 
takes, and did some ill. Humiliation and 
grief have overtaken him in his old age. He 
has passed out of sight as a figure in politics. 
He is now only seen and remembered as the 
successful leader of the armies of the Union. 
It is gratifying to note that the Southern sol- 
diers in Congress are among the foremost sup- 
porters of the bill to place him on the retired 
list of the Army. Looking back through a 
vista of twenty years, they see in him only 
the man whose heroic firmness and manly 
faith saved them from ineffaceable suffering 
and shame, and did more than any one act, 
performed by any one man, toward giving us 
a country united once more in affection and 
sentiment, as well as in name. 








NOTES OF RECENT DECISIONS. 
WHETHER THE FEDERAL CrIMINAL STATUTE 
or Limitations ApPLrES TO DESERTION.—A 
statute which limits the prosecution of certain 
crimes to two years from the time of their 
commitment ought not, it should seem, to 
apply to the offense of desertion from the 
army. so as to run during the period in which 
the deserter is at large. ‘There are two rea- 
sons for this: The first is, that the offense of 
desertion is a continuing offense, repeated 
upon every day on which the deserter fails or 








refuses to return to his command. The sec- 
ond is, that while the deserter is so absent, 
he is a fugitive from justice; and we believe 
that it has always been held that criminal 
statutes of limitation do not run during the 
period in which the perpetrator of the crime 
has purposely remained a fugitive from jus- 
tice. It is said, however, that the 103rd Ar- 
ricle of War, which is a statute of limitations 
in respect of military offenses, has been so 
interpreted by the Attorney-General’s office 
and the Bureau of Military Justice, as to in- 
clude the offense of desertion. In 1880, it 
was so interpreted in the case of. Kirk, on 
habeas corpus, by Mr. District Judge Choate, 
of the United States District Court for the 
Southern District of New York. But this 
decision, under the direction of the Secretary 
of War was appealed from to the Circuit Court, 
by which the decision of the District Judge was 
reversed,—Mr. Circuit Judge Wallace hold- 
ing, according to a statement in the Army 
and Navy Journal, the following points: 
‘1. That a minor over 16 has the capacity to 
enlist and cannot avoid his contract, and that 
no one but his parent or guardian can apply 
for his discharge when he has enlisted with- 
out their consent. 2. That while thus in ser- 
vice, if he commits a crime, he can be pun- 
ished for it. 3. That the question of the 
statute of limitations is exclusively for the 
general court martial to decide upon when 
the prisoner makes the plea, and that the 
civil courts have, under such circumstances 
nothing to do with it.’’ 


CorPoraTION—WHAT AmouNTs TO A Disso- 
LuTion.—It is well known that, for some pur- 
poses, a corporation will be deemed to be dis- 
solved, while for other purposes it will not. 
When it is necessary to treat it as dissolved 
for the purpose of letting in a remedy in fa- 
vor of creditors against its shareholders, the 
courts generally agree that insolvency, the 
parting with its property, and the cesser of 
its business is a dissolution. But when the 
question is, whether the corporation is become 
dissolved in such a sense as to cut off the 
remedies of creditors against it, or to disable 
it from resuming its franchises, then we be- 
lieve nothing short of an expiration of its 
charter by limitation, or a dissolution by act of 
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the State, will be sufficient. Some light is 
thrown upon the subject by a recent decision 
of the Supreme Court of Vermont,! where, on 
a petition setting forth that it was believed 
that defendant company was insolvent, a re- 
ceiver was appointed and an injunction was 
issued restraining the trust company, its 
president, treasurer and other officers, from 
transacting any further business, etc., and 
from all custody of or interference with its 
property, until further order. The charter 
provided ‘‘that in case of the dissolution of 
said company,’’ the deposits in favor of 
minors, insane persons or married women, 
should have preference. It did not appear 
that the company had lost its power to re- 
sume its business, or that it was insolvent in 
fact, but insolvent only in the sense of ina- 
bility to meet its obligations in due course of 
business. It was held that there was not a 
dissolution of the corporation, and conse- 
quently no class of creditors could be pre- 
ferred. 





BankinG— DiscHarRGE OF ENDORSER FOR 
Non-APPROPRIATION OF DeEposits.—In Com- 
mercial Nat. Bank v. Henniger, it was held 
by the Supreme-Court of Pennsylvania, that, 
‘twhere a bank at which a note is made pay- 
able becomes the owner of the note, and on 
the day of maturity the maker has funds on 
deposit sufficient to pay it, the endorser is dis- 
charged if the bank neglects or refuses to ap- 
propriate the maker’s deposit to the payment 
of,the note.’’ Although the question is simple 
enough, as pointed out by Mr. Justice Pax- 
son, who writes the opinion of the court, yet 
it is well that the banking community should 
be reminded of it. The rule proceeds upon a 


1 Dewey v. St. Albans Trust Co. 30 Alb. L. J. 446; 
Taft, J., dissented. In the course of the opinion, given 
by Rowell, J.,the court examined the following cases: 
Toof v. Martin, 138 Wall. 40; Thompson vy. Thompson, 
4 Cush. 127, 134; Bailey v. Schofield, 1 M. & S. 338, 349; 
Shone v. Lucas, 3 D. & R. 218; Denike v. N. Y. & Ro- 
sendale Lime and Cement Co., 8 N. Y. 599; Slee v. 
Bloom, 19 Johns. 456; Penniman v. Briggs, Hopk. 300; 
8s. c. in error, 8 Cow. 387; Brinkerhoff v. Brown, 7 
Johns. Ch. 217; Bradt v. Benedict, 17 N. Y. 93; Coburn 
v. Boston Papier Mache Manufacturing Co., 10 Gray. 
243; Bank Commissioners v. Bank of Buffalo, 6 Paige, 
497; Verplanck v. Mercantile Ins. Co. of New York, 2 
Paige, 438; Davenport v. City Bank of Buffalo, 9 Paige, 
12. 


11 Lancaster Law Rev. 340. 





well settled principle that ‘‘when a creditor 
has in his hands the means of paying his debt 
out of the property of his principal debtor, 
and does not use it, but gives it up, the sure- 
ty is discharged. It need not be actually in 
the hands of the creditor. If it be within his 
control, so that by the exercise of reasonable 
diligence, he may have realized his pay out 
of it, yet if he voluntarily and by supine neg- 
ligence relinquishes it, the surety is dis- 
charged.’’’ This rule, of course, applies to 
banks as well as to other creditors.’ But 
there is a further principle which makes it 
still more clear: If a promissory note or ac- 
ceptance is made payable at a_ particular 
bank, it is equivalent to a direction to such 
bank to pay it, provided the maker or ac- 
ceptor have funds on deposit in such bank at 
the time it is presented for payment, which 
may be applied for that purpose. In other 
words, it is equivalent to a check upon such 
bank,‘ and ifthe bank does not elect to apply 
any funds of the maker or acceptor which it 
may hold, to its payment, why, it simply sub- 
stitutes itself as a surety in the place of the 
drawer or endorser, and discharges the latter. 


en 


GARNISHMENT OF Common CARRIER IN RE- 
sPpEecT OF Goops In AcTUAL Transit. — In 
Bates v. Chicago ete. R. Co.,) it was ruled by 
the Supreme Court of Wisconsin, that public 
policy and the proper discharge of the duties 
of a common carrier require that such a car- 
rier shall not be held liable as a garnishee for 
personal chattels in his possession which are in 
actual transit at the time the writ of garnish- 
ment is served. The only case which was found 
opposed to this view was Adams y. Scott.’ 
where trustee process was sustained in re- 
spect of goods in the hands of the agent of 
a carrier; but the goods seem not to have 
been in actual transit. On the other hand, 
the courts of Illinois hold that chattels in the 
hands of a common carrier are not the sub- 


2 Fegley v. McDonaid, 8 Norris, 128, citing Common- 
wealth v. Vanderslice, 8 8. & R. 452: Everly v. Rice, § 
Harris, 297; Boschert v. Brown, 72 Pa. St. 372, and 
other cases. 

3 Kuhns v. Westmoreland Bank, 2 Watts, 136. 

4 #tma Nat. Bank vy. Fourth Nat. Bank, 46 N. Y. 88. 


113 Am. L. Ree. 203. 
2 104 Mass. 164. 
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ject of garnishment while in transitu.® The 
Wisconsin court finds some support for its 
decision in two other cases.* But it rests 
its decision upon the grounds taken by the 
Illinois court, which were thus expressed by 
Breese, C. J,: 


“They [common carriers] are obliged, under 
ordinary circumstances, to carry all that shall be 
delivered to them, and they discharge their duty 
by carrying and delivering according to the con- 
tract. It is not their business, nor is it their in- 
terest, to know to whom the various articles belong; 
nor should it be required of them that conflicting 
claims to the property intrusted to them should be 
adjusted through controversies in which they have 
no interest, and the burden, annoyance and ex- 
pense of which they must bear. When the goods 
are in the depot of a railway company in the 
county in which the attachment proceedings are 
instituted, there could, perhaps, be no objection to 
such process; but on this point we express no 
definite opinion. When the property has left the 
county, and is in transit to a distant point, though 
on the same line of railway, it would be unreason- 
able to subject the company to the costs, vexation 
and trouble of such process, merely because it had 
received to be carried that which the law com- 
pelled them to receive and carry.” 








THE AMENDMENT OF VERDICTS. 

(a). Verdicts in general. 

(b). What is a general verdict. 

(ce). What is a special verdict. 

(d). The essentials of a perfect verdict. 

(e). Characteristics of a sealed verdict. 

(f). Amending a verdict in general. 

(g). Power of the court to amend verdicts. 

(h). What deficiencies of a verdict may be sup- 
plied by amendment by the court. 

(i). By what a verdict may be amended. 

(j). When too late to interpose an objection to the 
amendment of a verdict. 

(k). Amending a sealed verdict. 

(1). Amending a verdict in a criminal case. 


(a). Verdicts in general. 

As the judgment is said by Coke to be the 
end of the law, so the verdict of the jury is 
the finality of the facts. To this, as to most 
general rules of law, there are many excep- 
tions. In proper cases, and for a great var- 
iety of different reasons verdicts may be set 
aside and new trials ordered. 

It is not the purpose of this article to consider 


3 Railroad Co. v. Cobb, 48 Ill. 402; Railroad Co. v. 
Railroad Co., 1 Bradw. 399. 

4 Railroad Co. v. Pennock, 51 Pa. St. 240, 254; Rail- 
road Co. v. Thornton, 60 Ga. 300. 





the subject of new trials, but assuming that the 
verdict is imperfect, irregular, or in any par- 
ticular so defective that it cannot be permitted 
to stand in the form in which it was rendered, 
the questions to be considered are whether it 
may be amended, how, when, by whom, in 
what respects, and for what deficiencies. Ver- 
dicts are general or special, and may be either 
open or sealed, the latter being the successor 
of the obsolete privy verdict, and hardly to 
be distinguished from it. Sealed verdicts are 
not usually permissible in criminal cases, the 
rule being that the jury must look upon the 
prisoner, and the prisoner upon the jury at 
the crisis of the trial—the rendition of the 
verdict. 

()). What is a general verdict?—A_ general 
verdict, it is almost superfluous to say, finds 
the facts and applies to them the law as de- 
livered from the bench, in the antecedent in- 
structions of the court. The rule is that a 
general verdict in favor of plaintiff or defen- 
dant, is a finding in his favor of every issue 
well pleaded in the declaration, or answer, as 
the case may be; and the converse of the 
proposition is equally true that a verdict 
which responds fully to every issue well made 
in the pleadings is a general verdict.! 

(c). What is a special verdict.—A special 
verdict is so called because some matter of 
fact is thereby found specially. The design 
of a special verdict is to submit some ques- 
tions of law which arise upon the matter of 
fact found specially, to the consideration of 
the court.? Such a verdict must contain facts 
and not the evidence of facts,* and must leave 
no room for presumption or inference.‘ The 
verdict is the act of the jury and cannot be 
aided either by intendment, or by reference to 
extrinsic facts.® 

(d). The essentials of a perfect verdict.—It 
is essential to the validity of a verdict, gen- 
eral or special, that it should be certain. Of 
course that certainty need not be absolute, 
leaving no room for the operation of the max- 
im, id certum est quod certum reddi potest. It 
is sufficiently certain if the court can from it, 
evolve and put into legal form, the manifest 


1 Parker v. Fisher, 39 Ill. 164; Hamilton y. Rice, 15 
Tex. 382; Hardy v. DeLeon, 5 Tex. 211. 

210 Bax. Abridg., Verdict D., p. 309. 

3 Brown v. Ralston, 4 Rand. 504. 

4 Bolling v. Mayor, etc., 3 Rand. 563. 

5 Clay v. The State, 43 Ala. 353. 


‘ 
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intention of the jury.® If the verdict is for 
damages, it should regularly award the pre- 
cise sum which the jury intend that the plain- 
tiff shall recover, and leave as little as possi- 
ble for the ratiocination of the court, or the 
computation of the clerk or counsel. Thusa 
verdict for ‘‘the amount of the account’’ and 
‘‘for the interest computed on the copy of the 
account in the papers,’’ was held bad, but it 
is a little hard to say why, as the copy in the 
‘‘papers,’’ with interest computed on it, would 
have enabled the court, with a very small ex- 
ercise of arithmetical skill, to put the verdict 
into legal form.’ With better reason a verdict 
for the plaintiff, finding only the value of the 
property converted, was deemed insufficient 
to warrant a judgment for the value of the 
property by way of damages, as it was very 
possible that the plaintiff's damages might 
have been less or more than the value of the 
property.* It has been held that a sealed 
verdict for a fixed sum ‘‘and interest’’ was 
bad, as to the interest, because the jury, hay- 
ing dispersed, could not reassemble and 
amend the verdict by computing the interest.’ 
That this ruling is plainly erroneous is mani- 
fest from the authorities elsewhere cited, 
which show that it is in the power, not only of 
the trial, but of the appellate court, to give 
effect to the intention of the jury by amend- 
ing the verdict. The rule is that if the 
amount meant by the jury can be ascertained, 
either by the pleadings in the case or by cal- 
culation, the finding is sufficiently definite." 
If, however, a verdict finds more than is in 
issue it is void, guoad that, because it is not 
within the charge or commission of the jury." 
From this ruling the superabundant finding 
would appear to be good as far as it was war- 
ranted by the declaration, but if it appear 
that the extra liberality of the jury was 
prompted by disregard of the defendant’s 
rights and of the testimony in the cause, the 


6 Jones v. Julian, 12 Ind. 274; Russell v. Wheeler, 1 
Hemp. 3; Lowry v. Brown, 3 Sneed. 17; Haycock v. 
Greup, 57 Penn. St. 488; DeFord vy. Furniss, 43 Miss. 
182. 

7 Neville v. Northcutt, 7 Coldw. 294. 

8 Knickerbocker etc. Co. v. Hall, 3 Nev. 194. 

9 Parker v. Fisher, 39 Ill. 164. 

10 Jackson v. Jackson, 47 Ga. 99; Mitchell v.-Addison, 
20 Ga. 50; James v. Wilson, 7 Tex. 230; Parker v. Lem- 
an, 10 Tex. 116; Hattenback v. Haskins, 12 Iowa, 109; 
Phillips v. Behn, 19 Ga. 298; Beckwith v. Carleton, 14 
Ga. 691; Newton v. Kerr, 14 La. Ann. 704; Gibson v. 
Lewis, 27 Mo. 532; Darden v. Matthews, 22 Tex. 320. 

0 Anon. 3 Salk. 375. 





plaintiff will not be permitted to enter a re- 
mittitur for the surplus and take a judgment 
for the remainder.!? This, however, is neither 
more nor less than saying that a verdict 
against the weight of evidence, will, in a 
proper case, be set aside. _If, therefore, the 
verdict is for a larger sum than is demanded 
in the declaration, it is good for the amount 
so demanded, and void only as to the surplus. 
Upon another principle a verdict which, be- 
sides responding to the issues made in the 
pleadings, bestows a further boon upon the 
plaintiff is inoperative in that respect, the 
additional matter being regarded as surplus- 
age, which will not vitiate that which is neces- 
sary and well found.” Thus a verdict, which 
after fixing the amount of the recovery, adds 
‘‘with interest at six per cent,’’ is incorrect so 
far as concerns the words quoted, for as the 
law fixes the rate of interest, the interposi- 
tion of the jury was unnecessary and the 
finding of interest surplusage.* And in gen- 
eral whatever finding in a verdict is not re- 
sponsive to the issues made in the pleadings 
may be disregarded, as surplusage, by the 
court in rendering its judgment; thus where 
the jury after finding for the plaintiff and as- 
sessing his damages, find further that he is 
entitled to the possession of certain promis- 
sory notes, the latter finding was properly 
disregarded as surplusage, and judgment ren- 
dered for the damages only.’ And where a 
verdict in replevin was for the ‘‘stock in trade 
* * but not the fixtures and safe,’’ no issue 
having been presented as to the fixtures and 
safe, the clause referring to them was rejected 
as surplusage.'® 

(e). Characteristics of a sealed verdict.—A 
sealed verdict, if irregular or defective, may 
be amended either by the court itself, or by 
the jury recalled after their separation. Where 
the verdict was defective only in omitting the 
amount of the recovery, and it being conceded 


2 Kealtz v. Blackman, 46 Mo. 320. 

18 Windham y. Williams, 27 Miss. 313, 319; State v. 
Knight, 46 Mo. 83. 

14 Ranney v. Bader, 48 Mo. 539. 

1 O’Brien v. Palmer, 49 Ill. 72; 
Smith, 62 Penn. St. 45. 

16 Ashton v. Touhey, 131 Mass. 26; see also Foster v. 
Jackson, Hob. 52; Hanks v. Crofton, 2 Burr. 698; Por- 
ter v. Rummery, i0 Mass.64; Easton v. Worthington, 5 
Serg. & R. 130: Thompson v. Musser, 1 Dall, 458; 
Woodruff v. Webb. 32 Ark. 612; Thompson v. Button, 
14 Johns. 84; Hodges v. Raymond, 9 Mass. 316; Foster 
v. Caldwell, 18 Vt. 176; Massey v. Duren, 7 S. C. 310. 


see also Bickham vy. 
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that the plaintiff, if he recovered at all, was 
entitled to recover a certain sum, it was held 
that the court might either amend the verdict 
by recalling the jury for that purpose, or 
cause it to be so amended by the clerk. The 
action of the jury, so reassembled in putting 
their verdict into shape, was merely minister- 
ial. The court might as well have dispensed 
with their instrumentality.” 

(f). Amending a verdict—in general.—The 
jury have full power over their verdict, may 
amend it, or recede from it, or reverse it, at 
any time before it has been recorded, 
and they have been, either in form or in fact, 
discharged from the further consideration of 
the case.’* Until then they may alter or 
amend upon their own motion, or under the 
jnstructions, or upon the suggestion of the 
court, until it is satisfactory to themselves, 
and (quoad matters of form or imperfection) 
to the court.” 

When, however, the verdict has been re- 
corded and the jury discharged, their power 
over itis atanend. Henceforward, what- 
ever modification of it, either in form or sub- 
stance is possible, is vested by the law in the 
court. 

(g). Power of the court to amend verdicts.— 
The authority of the court to amend a verdict 
received and recorded, is obviously limited 
to the correction of mistakes on the part of 
the jury in framing the verdict, or of the clerk 
in entering it ; in both respects, it must be ex- 
ercised only in conformity with the intentions 
of the jury, forif the amended verdict vests 
a right which the jury did not intend to vest, 
the verdict would clearly be that of the court 
and not of the jury. Thus a verdict rendered 
by a jury in these words—‘‘tender was good’”’ 
—was translated by the court into, ‘‘that the 
amount of the debt due and all the costs 
thereon was tendered by the said O. to the said 
H. in manner and form as charged,’’ etc., and 
the amendment was held to be within the pow- 
ers of the court.” because the new verdict did 
no more than express the substance of the old 


17 Higley v. Newell, 28 Iowa, 510, 519; Lee v. Brad- 
way, 25 Iowa, 216, and cases there cited. 

18 Root v. Sherwood, 6 Johns. 68; Thomas v. Zush- 
lag, 25 Tex. (Sup.) 225; Walters v. Jenkins, 16 Serg. & 
R. 414; Warner v. New York, etc. Co., 52 N. Y. 487. 

19 Cook v. State, 26 Ga. 593; Flinn v. Barlow, 16 III. 
39; Litchfield v. Londonderry, 39 N. H. 247; Allen v. 
Aldrich, 29 N. H. 63; Bolster v. Cummings, 6 Me. 85. 

2 Hay v. Ousterout, 3 Ohio, 384. 





in the fuller and more precise phraseology of 
the law. 

The Supreme Court of the United States 
has held that the power of the court to amend 
verdicts is founded on the soundest principles 
of protective public policy, that the practice 
is a most salutary one, is in furtherance of 
justice and tends to prevent the manifest mis- 
chiefs from mere slips of counsel at the trial. 
The court further held that in a proper case 
the amendment might be made within a reas- 
onable time, that it was not too late, (in the 
case in judgment) a whole year after the ver- 
dict had been rendered, and that not only was 
it competent to make such an amendment up- 
on the judge’s notes of the evidence given at 
the trial, but upon any other evidence equally 
clear and ‘satisfactory that might be submitted 
to the consideration of the court.7!_ In most 
of the cases here cited, the error which occas- 
ioned the amendment was the rendition of a 
general verdict upon a declaration containing 
several counts, the evidence being applicable 
to only one, or where there was a good and a 
bad count, the evidence being applicable only 
to the good count. 

The rulings in these cases establish the prin- 
ciple that when a mistake occurs in a verdict 
and the means of correcting it are to be found 
in the notes of the judge presiding at the 
trial, or, according to Mr. Justice Storey ‘‘any 
other evidence equally clear and satisfactory”’ 
the mistake may be corrected, by amending 
the verdict within a reasonable time after its 
rendition. 

And even after a writ of error has been 
brought, and joinder in error, it is competent 
for the appellate court to correct the mistake 
made by the jury in the court below, by 
amending the verdict upon the certificate of 
the judge who presided at the trial in that 
court.” 


21 Murphy v. Stewart, or Matheson v. Grant, 2 How. 
(U. 8.) 268, 284. See also Eddowes vy. Hopkins, 1 
Doug. 376; Harris v. Davis, 1 Chitty, 165; Williams v. 
Breedon, 1 Bos. & P. 329; Doe v. Perkins, 3 Term, 749; 
Henry: v. Mayor, ete. 6 Bing. 100; Richardson v. 
Mellish, 3 Bing. 334; s. c., 7 Barn. & Cr. 819; Clarke v’ 
Lambe, 8 Pick. 415; Rou- lain v. McDowall, 1 Bay (S. 
C.), 490. 

2 Clark vy. Lamb, 6 Pick. 512; s. c., 8 Pick. 415. See 
also Short y. Coffin, 5 Burr. 2730; Doe v. Perkins, 3 
Term, 740; Rees v. Morgan, 3 Term, 349; Usher v. 
Dansey, 4 M. & 8S, 94; King v. Keat, 1 Salk. 47; Elliott 
v. Skypp, Cro. Car. 338; Petrie v. Hannay, 3 Term, 
659; Harrison v. King, 1 Barn. & Ald. 161. In this last 
case it may be remarked the amendment was refused, 
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(h). What deficiencies of a verdict may be 
supplied by amendment by the court.—It has 
already been sufficiently shown that the court 
has the power, in a proper case, to amend the 
verdict of a jury after it has been recorded 
and the jury discharged, after the lapse of 
years, and after writ of error brought; but the 
vital questions remain: what is a proper case, 
and what are the deficiencies of a verdict 
upon which a court is authorized to exercise 
these ample powers? 

There is abundant authority to show, as 
hereinbefore stated, that in all mere matters 
of form, by which no right is vested and no 
remedy granted or defeated, the power to 
amend a verdict vested by law in the trial, or 
even in the Appellate Court, is nearly or 
quite plenary. It is only where the correc- 
tion of errors involves either a right or a 
remedy, that serious questions have arisen, 
in these matters it behooves a court to tread 
warily for its footing, is, by no means, as- 
sured. 

The leading principle which was through all 
the cases, is that the amendment must con- 
form to and confirm the intention of the 
jury. The power to amend is identical with 
the power to correct the mistakes of the jury, 
and these have, in many instances, been cor- 
rected, although substantial rights were im- 
plicated. Thus, in the old case of Chapman 
v. Gale,” in which a general verdict was ren- 
dered against an executor and a judgment de 
bonis propriis erroneously entered, the cor- 
rection was made upon affidavit of the attor- 
ney. In this case it is manifest that the dif- 
ference to the executor between the two judg- 
ments was distinctly a matter of substance. 
And in an American case* a verdict was 
rendered in a real action for the demandants, 
for the whole of the land, it not being dis- 
covered at the trial that by reason of a defect 
in a deed they were only entitled to an ali- 
quot part of it. The question was raised for 
the first time in the Appellate Court whether 
or not the verdict of the jury giving the de- 
mandants the whole land could be so amended 


because eight years had elapsed after the rendition of 
the judgment and seven years after the writ of error 
had been brought, so that, as Lord Ellenborough 
thought, the defendant in error had slept the sleep of 
death over his rights. 

% 2 Levinz, 22. See also Short v. Coffin, 5 Burr. 
2730; Clark v. Lamb, 8 Pick. 415. 

*% Peabody v. Hewitt, 52 Me. 33, 50. , 








as to give them only that portion to which, as 
discovered by the Appellate Court, they were 
entitled. It was held that the verdict might 
be so amended, the court saying that ‘‘the 
verdict furnishes all the facts necessary to 
make the correction in every respect,’’ and 
cites Clarke v. Lamb, 8 Pick, 415. The re- 
port of the case is imperfect in not giving the 
terms of the verdict. The imperfection of 
the deed was that there was no recital in it 
showing the interest of one of the grantors. 
In this case it is obvious that matters of sub- 
stance were involved in the amendment. 

The true rule controlling this whole sub- 
ject, it is believed, is, not as some writers 
have stated it, that the power of the court to 
amend a verdict is limited to matters of form 
only, but that all amendments must be made 
in strict and sedulous accordance with the 
manifest intention of the jury, and this irre- 
spective of the question whether or not the 
amendment affects only matters of form, or 
matters of substance as well. The duty of 
the court in such a case is well expressed in 
a New York case:® ‘I admit that much 
caution should be used in allowing such 
amendments. Where the slightest doubt ex- 
ists as to the real intention of the jury, their 
verdict ought not to be changed. But where 
no such doubt exists, it would be an unneces- 
sary obstruction of justice to refuse such an 
amendment. Where mistakes occur, and oc- 
cur they will and do, every court will feel 
bound, so far as practicable without injustice 
to any one, to correct them.’’ 

The caution here inculcated is worthy of 
serious consideration. If an amendment is 
made in conformity with the intention of the 
jury, the cause of justice is subserved ; if the 
court itself is mistaken, not only is an in- 
justice done to parties, but the judge intrudes 
upon and usurps the functions of a tribunal 
which, under our constitutions and laws, is 
protected by very special sanctions. 

(i). By what a verdict may be amended.— 
It is of course necessary, in order to amend 
a verdict that there should be something for 
the court to amend it by. It may be amended 
by evidence of facts furnished by the verdict 
itself; or by the affidavit of an attorney ;” 
upon the judge’s notes of the evidence taken 


% Burhaus v. Tibbets, 7 How. Pr. 22. 
26 Peabody v. Hewitt, 52 Me. 33, 50.’ 
7 Chapman y. Gale, 2 Levinz, 22. 
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upon the trial, or any other evidence equally 
clear and satisfactory.* These rulings open 
a wide field of evidence to the court, and 
especially the last, seem to exclude from the 
consideration of the court in such a case, no 
form of competent legal testimony. The 
whole record of the case; the affidavits of 
counsel; deeds and other instruments given 
in evidence on the trial and almost any thing 
else in the way of documentary proof are 
held to be competent. 


(j). When too late to interpose an objection 
to the amendment of a verdict.—While it is 
very true that it is incumbent upon the 
party seeking an amendment of a verdict to 
move in a reasonable time, and according to 
Lord Ellenborough eight years is an unrea- 
sonable delay,” it seems to be equally obliga- 
tory on the other party to object to such cor- 
rection promptly. Objections to the power 
of a court to amend a verdict come too late, 
‘‘after five years of intervening altercations 
between the parties.’ Lord Kenyon says: 
‘‘Where there has been an irregularity, and 
the party overlook it and take subsequent 
steps in the cause, he cannot afterwards re- 
vert back to the irregularity and object to 
." 

(*). Amending a sealed verdict.—A sealed 
verdict, like any other verdict, is of no valid- 
ity until it is received and recorded. And 
like other verdicts it may be amended by the 
jury at any time before it has been recorded 
and they have been discharged from the con- 
sideration of the case.” They may, during 
the interval between its rendition and their 
discharge, amend by inserting the amount to 
be recovered by the plaintiff,” and they may 
even reverse it, making the finding for the 
defendant instead of for the plaintiff.*+ After 
the verdict has been recorded and the jury 
discharged, they cannot be re-assembled and 
charged with a re-consideration of the case. 
If that should be done and another verdict 
unlike the first be rendered and recorded, it 

e 

23 Matheson v. Grant, 2 How. (U. 8.) 263. 

* Harrison v. King, supra. 

2 Evans v. Rogers, 1 Ga. 461. 

31 Pearson v. Rawlings, 1 East, 77. 
gent v. Vivant, 1 East, 335. 

® Tyrrell vy. Lockhart, 3 Blackfd. 136; Pritchard v. 
Hennesy, 1 Gray, 294; Winslow v. Draper, 8 Pick. 170. 

33 Higley v. Newell, 28 Iowa, 516. 

4 Beal v. Cunningham, 42 Me. 362. 


also De Ar- 


See 








would be simply void.” In all cases in which 
a verdict is amended by a jury, whether it be 
a sealed or other verdict, every juror must be 
present when the amendment is made.” 

(1) Amending a verdict in a criminal case.— 
On this subject there is a material variation be- 
tween the practice of the English and that of the 
American courts. The former tribunals as- 
sume a higher authority in this respect than 
American judges permit themselves to exer- 
cise. It is matter of history that in former 
times the conduct of judges to juries, espec- 
ially in political trials, was excessively arbitra- 
ry, amounting in effect to dictation and des- 
potism, and although this assumption of 
authority has been much diminished in later 
and better times, enough of it remains to 
make a sharp contrast with the deference of 
American judges to the segment of the sov- 
ereign people enclosed in a jury box. Thus 
in England, a verdict of ‘‘guilty by mis- 
chance,’’ equivalent to not guilty, was ren- 
dered, and the court required the jury to 
amend their verdict, which they did, by mak- 
ing it a general verdict of guilty, adding a 
recommendation to mercy. The Court of 
King’s Bench refused to interfere and cancel 
the amendment, and the verdict so altered to 
the detriment of the defendant was permitted 
to stand.” In a later case (1862) it was laid 
down as the law that a judge was not bound 
to receive the first verdict, but he might, and 
in some cases he must, require the jury to 
reconsider their verdict, and when they re- 
turn a second, that is the real verdict.* The 
court in this case cites and approves the con- 
duct of the court in the case of Smith, in- 
dicted for shooting the so-called ‘** Hammer- 
smith ghost.’’ The jury there returned a 
verdict of manslaughter. They were then 
addressed by each of the three learned judges 
who tried the case, who told them that they 
could not receive that verdict; if the jury be- 
lieved the evidence, they must find the pris- 
oner guilty of murder; and if they did not 
believe it, they should acquit him. After re- 
tiring for half an hour the jury came back 
with a verdict of wilful murder.’’ 

It is believed that American courts have 


% Snell v. Bangor, ete. Co., 30 Me. 3387; Wright v 
Phillips, 2 Greene, 191; Settle v. Alison, 8 Ga. 201. 

% Commonwealth v. Gibson, 2 Virg. Cases, 70. 

7 Rex v. Hughes, 1 Har. & Wol. 313. 

38 Regina v. Meany, 1 Leigh & C. 213, 216. 
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not gone further than, after a verdict against 
a defendant in a criminal case has been ren- 
dered, to require the jury to amend it if it be 
informal, so as to give it the form of a gen- 
eral verdict of guilty.” The spectacle of 
three ‘‘learned judges,’’ or even one, labor- 
ing with a jury to pursuade them to change a 
verdict of ‘‘guilty of manslaughter’’ into a 
verdict of ‘‘guilty of wilful murder,’’ thus 
sending a wretch to the gallows instead of the 
state prison, has probably never been seen on 
this side of the water. In a North Carolina 
case, a jury came into court and intimated 
that they would acquit one of the two de- 
fendants jointly indicted, and the court re- 
marked that if one was guilty, both were; 
and this expression, with some other irregu- 
larities, was held to authorize a new trial.” 

The American rule seems to be that in 
criminal cases the court has no power what- 
ever, as a court, to amend a verdict. It can 
and should, however, require the jury to pass 
upon the whole indictment in such form of 
words as shall constitute a sufficient finding 
in point of law; or if they refuse, decline al- 
together to receive their verdict." When a 
statute requires that the jury shall, in their 
verdict, discriminate between different grades 
or degrees of homicide or other crime, it is 
the manifest duty of the court to refuse to 
receive a general verdict of guilty, and to re- 
quire the jury to amend it by inserting the 
grade of the offense of which the prisoner is, 
in their opinion, guilty.” In every case it is 
the duty of the court to look after the form 
and substance of a verdict, so as to prevent a 
doubtful or insufficient finding from passing 
into the records of the court. A mistake in 
matter of form the court may, of its own mo- 
tion, order to be corrected; or it may direct 
the jury to make the correction.* 

If in a criminal case a jury shall, as they 
may well do, return a special verdict, it must 
state positively the facts themselves, and not 
the evidence of the facts, and they must state 
the facts fully and distinctly, for in such case 
the verdict can have no aid from intendment 
inference or construction. It is essential that 


8° McGregg v. The State, 4 Blkfd. 101; Straughn v. 
The State, 16 Ark. 37. 

# State v. Shule, 10 Ired. 153. 

411 Bishop’s Crim. Proced., § 1004. 

# People v. Marquis, 15 Cal. 38; People v. Bonney, 19 
Cal. 426. 

# People v. Jenkins, 56 Cal. 4. “ 








the verdict shall express clearly every fact 
that is necessary to authorize a judgment and 
sentence. Even in a capital case they may 
find a special verdict putting all the facts 
upon the record and submitting the law to 
the court. They need not follow the techni- 
cal language used in the indictment, nor, 
after stating the facts, draw any conclusion 
from them.“ No amendment of the verdict, 
which in any degree modifies the finding of 
the facts, can be permitted, though it seems 
even in capital cases, an error of form may 
be corrected when there are any notes or 
minutes by which it can be amended.” 


Wiiwuram L. Murrres, Sr. 
St. Louis, Mo. 








CONTRACT OF GUARANTY—CONTINUING 
LIABILITY. 





KNOWLTON v. HERSEY.* 





Supreme Judicial Court of Maine, July 30, 1884. 


K wrote to H the following letter: ‘‘Gentlemen:— 
The bearer of this letter, my son-in-law, * * * 
wishes to place a stock of groceries in his provision and 
meat store, in this place. To enable him to do this, I 
am willing to be responsible to you for the amount of 
groceries he may order of you.” Held, that the letter 
did not create a continuing liability; that when the 
stock of groceries had been selected, and, with the aid 
of K, had been paid for, the latter’s liabilities ended. 


On report. 

Writ of review. Original judgment was ren- 
dered on default at the December term, 1881, of 
the superior court, Cumberland county, for $83.83 
with interest from the date of writ, making $87.45 
debt and $31.90 costs of suit. 

The opinion states the material facts. 

John J. Perry and J. W. Knowlton, for the 
plaintiff in review, cited: Monk v. Beal, 2 Allen, 
585; Glidden v. Child, 122 Mass. 433; Chapin v. 
Lapham, 20 Pick. 467; Mussey v. Rayner, 22 Pick. 
230; Sylvester v. Staples, 44 Maine, 496: Richard- 
son v. Insurance Co. 46 Maine, 398; Cocheco Bank 
v. Berry, 52 Maine, 302; Hawes v. Smith, 12 Maine, 
429. 

Drummond and Drummond, for the defendants in 
review, contended that the contract of Knowlton 
was an original and nota collateral undertaking, 
that it was the intention of the parties that the 
credit was to be extended to himand not to Young, 
and cited: Norris v. Spencer, 18 Me. 324; Homans 


# Commonwealth vy. Chatham, 50 Penn. St. 181. 
4 1 Chitty Crim. Law, 645. 
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vy. Lambard, 21 Me. 308; Copeland v. Wadleigh, 7 
Me. 141; Griffin v. Derby, 5 Me. 476; Hunt v. 
Adams, 5 Mass. 358; Thayer v. Wild, 107 Mass. 
449; Duval v. Trask, 12 Mass. 154; Chapin v. Lap- 
ham, 20 Pick. 467; Cahill vy. Bigelow, 18 Pick. 
369; Anderson v. Hayman, 1 H. Bl. 120; Jones v. 
Cooper, Cowp. 227; Raines v. Stony, 3 C. & P. 
130; Glidden vy. Child, 122 Mass. 483; Monk v. 
Beal, 2 Aflen, 585. 

The letter placed no limit upon the amount of 
credit to be given, and is to be construed in the 
light of the facts and circumstances, in consider- 
ing the question of the continuing liability of 
Knowlton. And the fact that the defendants in 
review relied upon the credit of the plaintiff in 
review in making the sules is a fact and circum- 
stance that show, at least, their understanding of 
the letter and the intention of the parties. 

Counsel cited: Douglass v. Reynolds,7 Pet. 
119; Bell v. Bruen, 1 How. 169; Bent v. Harts- 
horn, 1 Met. 24; Hargreave v. Smee, 6 Bing. 244; 
Mason v. Pritchard, 12 East, 227; Mayer v. Isaac, 
6M. & W. 604; Melville v. Hayden, 3 B. & A. 389; 
Lee vy. Dick, 10 Pet. 482. 

WALTON, J., delivered the opinion of the court: 

On the 25th of February, 1880, Alfred Knowl- 
ton, of Liberty, Maine, wrote a letter to E.C. 
Hersey & Co., of Portland, of the following tenor: 

**Gentlemen: The bearer of this letter, my son- 
in-law, Mr. Arthur Young, wishes to place a stock 
of groceries in his provision and meat store in 
this place. To enable him to do this. I am willing 
to be responsible to you for the amonnt of gro- 
ceries he may order of you.” 

The question is whether or not this letter created 
a Continuing liability. It appears that Mr. Young 
went with it to Hersey & Co., selected groceries 
to the amount of $432.45, for which his father-in- 
law, Mr. Knowlton, signed notes, which were sub- 
sequently paid. This was in February, 1880. In 
April, May and June following, Young ordered 
other groceries, to the amount of $83.83; and the 
question is whether, by virtue of the foregoing 
letter, Mr. Knowlton is liable for this last bill. 

We think he is not. It seems to us that the let- 
ter was not intended by the writer, and could not 
properly be understood by those to whom it was 
addressed, as creating a continuing liability. It 
expresses a willingness to aid Mr. Young in start- 
ing a new branch of business, but fails to express 
an intention to continue such aid in the future. 
In the language of the letter, the aid which the 
writer proposes to render is to enable Mr. Young 
“to place a stock of groceries in his provision and 
meat store,”’ not to replenish or keep such a stock 
good afterwards; and that when the stock of gro- 
ceries had been selected, and, with the aid of Mr. | 
Knowlton, had been paid for, the latter’s liability 
had ended, and that two months after, other goods | 
could not be sold to Mr. Young on Mr. Knowlton’s | 








credit, without the latter's consent, and a new 
promise to be accountable forthem. Such being 
our conclusion, there is no occasion to consider | 
the other questions argued by counsel. 


Judgment for Mr. Knowlton, the plaintiff in 
review. 

PETERS, C. J., DANFORTH, VIRGIN and LIBBEY, 
JJ., concurred. 


LIEN OF SOLICITORS UPON FUND. 





THE CENTRAL RAILROAD AND BANKING COM- 
PANY v. PETTUS. 





Supreme Court of the United States, Jan. 5, 1885. 


Certain unsecured creditors of a railroad company in 
Alabama, instituted proceedings in equity in a court of 
that State, on behalf of themselves and of all other 
creditors of the same class who should come in and 
contribute to the expenses of the suit, to establish a 
lien upon the property of that company in the hands 
of other railroad corporations which had purchased 
and had possession of it. The suit was successful, and 
the court allowed all unsecured creditors to prove their 
claims before a register. Pending the reference before 
a register the defendant corporations bought up the 
claims of complainants, and other unsecured creditors. 
Thereupon the solicitors of complainants filed their 
petition in the cause, to be allowed reasonable compen- 
sation, in respect of the demands of unsecured credit- 
ors (other than their immediate clients), who filed 
their claims,under the decree, and to have alien de- 
clared therefor on the property reclaimed for the ben- 
efit of such creditors. The suit between the solicitors 
and such defendant corporations was removed to the 
Circuit Court of the United States: Held— 


(1) Within the principle announced in Trustees r. 
Grerough, 105 U. 8. 527, the claim was .a proper one 
to be allowed. 

(2) It was, also, proper to give the solicitors a lien 
upon the property brought under the control of the 
court by the suit and the decree therein, such lien be- 
ing authorized by the law of Alabama. 


Appeal from the Circuit Court of the United 
States for the Middle District of Alabama. 

HARLAN, J., delivered the opinion of the court: 

This is an appeal from a decree of the Circuit 
Court of the United States for the Middle Dis- 
trict of Alabama in favor of the appellees—Pettus 
& Dawson and Watts & Sons—adjudging them 
entitled to the sum of $35,161.21, and interest 
thereon at eight per cent. per annum from March 
7, 1881, with lien, to secure its payment, upon the 
road-bed, depots, side tracks, turnouts, trestles, 
and bridges owned and used by the appellants— 
corporations of the State of Georgia—in operating 
the railroad formerly belonging to the Montgom- 
ery and West Point Railroad Company, an Ala- 
bama corporation, and which extends from Mont- 
gomery to West Point, with a branch from Opelika 
to Columbus. This property was directed to be 
exposed to sale, unless, within a given time, the 
said amount was paid. 

This suit is the outgrowth of certain litigation 
in the courts of Alabama relating to the before- 
mentioned and other railroad property, in which 
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the appellants are interested. A statement of its 
history is necessary to a clear understanding of the 
questions now presented for determination. 

On the Ist of September, 1870, the Western 
Railroad Company, an Alabama corporation, pur- 
chased and took possession of the railroad (main 
line and branch) and all other property of the 
Montgomery and West Point Company,—one of 
the terms and conditions of such purchase being, 
as was claimed, that the former company assumed 
the payment of all outstanding debts and obliga- 
tions of the latter,and agreed to issue its capital 
stock, dollar for dollar, in exchange for stock of 
the Montgomery and West Point Railroad Com- 
pany outstanding. It was a part of that arrange- 
ment that the last named company should, as it 
subsequently did, surrender its charter to the 
State. 

When this purchase was made there were, upon 
the franchises and property of the latter company, 
two mortgages to secure bonds proposed to be 
issued; one, June 6, 1866, for $750,000, bonds for 
the whole of which were issued; the other, May 1, 
1868, for $400,000, bonds for $45,000 of which were 
issued. It had also outstanding bonds issued in 
1866 and 1867, not secured by mortgage or other- 
wise. The Western Railroad Company had, at 
the time of its purchase, a mortgage, of date Sep- 
tember 15, 1868, upon its own property and fran- 
chises, to secure $600,000 of bonds then, or at some 
subsequent period, guaranteed by the present ap- 
pellants. 

On the 15th of September, 1870, that company 
executed to Morris and Lowery, trustees, a mort- 
gage upon its property and franchises. (including 
the property transferred to it by the Montgomery 
and West Point Railroad Company,) to secure the 
payment of $1,200,000 of bonds, thereafter to be 
issued—and of which a large amount was issued— 
and their payment was also guaranteed by the ap- 
pellants. 

Subsequently, on March 31, 1874, those trustees 
commenced a suit in the Chancery Court of Mont- 
gomery County, Alabama, against the Western 
Railroad Company; the present appellants; the 
surviving trustees in the mortgage executed by 
the Montgomery and West Point Railroad Com- 
pany; and others.. Its object was to procure a 
sale of the property of the former company, in- 
eluding that purchased from the latter company. 
A final decree was passed December 18, 1874, or- 
dering a sale, subject, however, to a lien, in res- 
pect of the property formerly owned by the last 
named company, in favor of the holders of its 
mortgage bonds, according to their respective 
priorities; and, in respect of the property of the 
Western Railroad Company, to a lien in favor of 
the holders of bonds secured by its mortgage of 
September 15, 1868. The sale was had—the pres- 
ent appellaats becoming the purchasers. 

On the 8th of May, 1875, Branch, Sons & Co., H. 
P. Hoadley, and C. $8. Plank,—holding bonds of 
the (old) Montgomery and West Point Railroad 





Company, not secured by mortgage —through 
Pettus & Dawson, and Watts & Sons, their solic- 
itors, exhibited a bill in equity in the same court, 
against the present appellants, the Western Rail- 
road Company, the Montgomery and West Point 
Railroad Company, and others. They sued for 
themselves as well as for all other creditors of the 
last named company, who should come in and 
make themselves complainants and contribute to 
the expenses of the suit. Such proceedings were 
had—the Georgia corporations appearing and 
making defense—that, on the 1st day of May, 1877, 
a final decree was entered, by which it was, among 
other things, adjudged that *‘the unsecured cred- 
itors of the Montgomery and West Point Railroad 
Company, to which class complainants belong, 
have a lien’? upon the property transferred by it 
to the Western Railroad Company; that such lien 
was subordinate to those for the bonds issued 
under the several mortgages executed by the 
Montgomery and West Point Railroad Company 
that were outstanding and unpaid, but superior 
to that of the mortgage executed by the Western 
Railroad Company after its said purchase, so far 
as the property of the Montgomery and West 
Point Railroad Company was covered by that 
mortgage; and that the property of all kinds, be- 
long to the latter company, be sold to satisfy its 
debts according to priority. 

‘The cause was referred to a register to ascertain 
and report the amounts due to the complainants, 
und to such other unsecured creditors of the Mont- 
gomery and West Point Railroad Company as 
should prove their claims pursuant to the decree; 
also, the amounts due to holders of bonds issued 
under its several mortgages. Upon appeal by the 
two Georgia corporations to the Supreme Court of 
Alabama, that deeree was affirmed. The register 
thereafter proceeded with its execution. Numer- 
ous parties, including the complainants, appeared 
before him and had their claims registered, the 
creditors in each instance, retaining in their own 
custody the evidence of their respective demands. 
The aggregate amounts of such claims was very 
large. ; 

On the 15th of April, 1879, the register not hav- 
ing made his report upon these claims, Pettus & 
Dawson and Watts & Sons, by leave of the court, 
filed in the cause their joint petition, alleging, in 
substance, that, as solicitors specially employed 
by the complainants, Branch, Sons & Co., Hoad- 
ley, and Plank, they prepared and filed the orig- 
inal bill, as well in behalf of themselves, as of all 
other unsecured creditors of the Montgomery and 
West Point Railroad Company, who should come 
in and contribute to the expenses of the suit; con- 
ducted the proceedings toa final decree; repre- 
sented the same interests in the Supreme Court of 
Alabama; that their relations to the suit were well 
known to the Georgia corporations during the 
whole period of the litigation; that pending the 
reference before the register, after the rights of 
complainants and all creditors of the same class 
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had been established by the final decree, thoze | to a lien upon the property in question, owned by 


corporations made a secret arrangement with 
their immediate clients, whereby the claims of the 
latter were paid in, full, principal and interest, 
and whereby, also, Branch, Sons & Co., and their 
co-complainants, agreed to withhold from their 
solicitors the fact of sueh settlement until the 
Georgia corporations could buy or settle all 
other claims of the unsecured creditors of the 
Montgomery and West Point Railroad Company; 
that ‘‘afterwards said two Georgia companies, 
defendants to this suit, did buy up or settle the 
other claims, which had been filed in the cause, 
under said decree, and, ‘‘either jointly or sepa- 
rately, thereby acquired possession and control of 
said claims so filed;** that they, also, purchased 
and settled a large amount of claims. which might 
have been, but were not, filed with the register; 
that, at the time of such purchases, said Georgia 
corporations had actual notice that petitioners, as 
solicitors in that suit, claimed reasonable compen- 
sation for such services as they rendered in behalf 
of the unsecured creditors of the Montgomery and 
West Point Railroad Company (other than com- 
plainants) who should come in and take the ben- 
efit of the final decree, and, also, the benefit of 
any lien upon said property that should be de- 
clared in favor of those creditors; and that in 
equity they *‘were the assignees of a part of each 
claim as filed to the amount of the reasonable 
value of the services rendered in said cause by 
petitioners for the benefit of each holder and own- 
er of such claims respectively.” The prayer of 
the petition was, that an account be taken of the 
sums thus due to them as solicitors representing 
the unsecured creditors of the Montgomery and 
West Point Railroad Company (except the com- 
plainants and other named creditors with whom 
they had special contracts for fees), who received 
the benefit of their services; that they be declared 
to have a lien for the value of such services on all 
the property of that company, which had come 
into the possession of the Georgia corporations; 
and that so much of it as may be necessary for 
that purpose be suld to meet the amounts due 
them. 

The register reported, on the 22nd April, 1879, 
that there were then no bonds or claims in the 
registry, except one claim, filed in court, as to 
which he did not report, because no one had ap- 
peared and requested that it be audited. 


Subsequently, April 24, 1879, the Georgia cor- 
porations presented their joint petition for the re- 
moval of the suit commenced against them by 
Pettus & Dawson and Watts & Sons—they being 
the only defendants to the petition filed by the 
latter—to the Circuit Court of the United States, 
in which court it was docketed, and. after answer 
by the defendants and proof taken, proceeded to 
final decree. When the cause was removed from 
the State court, nothing practically remained for 
determination between the parties to the record, 
except the claim of appellees, citizens of Alabama, 








the two Georgia corporations. 


In Trustees v. Grenough, 105 U.S. 527, we had 
occasion to consider the general questions as to 
What costs, expenses and allowances could be 
properly charged upon a trust fund brought under 
the control of court by suits instituted by one or 
more persons suing in behalf of themselves and of 
all others having a like interest touching the sub- 
ject-matter of the litigation. That suit was in- 
stituted by the holder of the bonds of a railroad 
company, on behalf of himself and other bond- 
holders, to save from waste and spoliation certain 
property in which he and they had a common in- 
terest. It resulted in bringing into court or under 
its control, a. large amount of money and property 
for the benefit of all entitled to come in and take 
the benefit of the final decree. His claim to be 
compensated, out of the fund or property recov- 
ered, for his personal services and private ex- 
penses, was rejected as unsupported by reason or 
authority. ‘It would present,” said Mr. Justice 
Bradley, speaking for the court, ‘too great a 
temptation to parties to intermeddle in the man- 
agement of valuable property or funds in which 
they have only the interests of creditors, and that, 
perhaps, only to a small amount, if they could 
ealeulate upon the allowance of a salary for their 
time and having all their private expenses paid.” 
In respect, however, of the expenses incurred in 
carrying on the suit and reclaiming the property 
subject to the trust, the rule, upon a careful re- 
view of the authorities, was held to be different. 
After stating it to be a general principle that a 
trust estate must bear the expenses of its adminis- 
tration, and that where one or more of many par- 
ties having a common interest in a trust fund 
takes, at his own expense, proper proceedings to 
save it from destruction and to restore it to the 
purposes of the trust, he is entitled to reimburse- 
ment either out of the fund itself, or by a propor- 
tional contribution from those who accept the 
benefit of his efforts, the court said that **the same 
rule is applicable to a creditor’s suit where a fund 
has been realized by the diligence of the plaint- 
iff.“ It was consequently held that the complain- 
ant in that case was properly allowed his reason- 
able costs, counsel fees, charges and expenses 
incurred in the fair prosecution of the suit, and in 
reclaiming and rescuing the trust fund and caus- 
ing it to subjected to the purposes of the trust. 
Are the principles announced in that case applica- 
ble to the one now before us? 


We have seen that the purchase by the Western 
Railroad Company, of the property of the Mont- 
gomery and West Point Railroad Company, and 
the surrender by the latter of its charter, left the 
unsecured creditors of the vendor company unpro- 
vided for, except as the vendee company assumed 
and agreed to meet the outstanding debts and ob- 
ligations of the other company. But when the 
present appellants became purchasers at the sale 
in the suit instituted by Morris and Lowery, trus- 
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tees, they asserted their right to hold the property, 
originally belonging to the Montgomery and West 
Point Railroad Company, freed from any claim 
against it by the unsecured creditors of that com- 
pany. Those creditors resided in several States, 
and their claims aggregated a large amount. Co- 
operation among them was impracticable. If 
some did not move, the interests of all would have 
suffered. Hence Branch, Sons & Co. and their co- 
complainants* instituted suit for the benefit of 
themselves and other creditors of the same class. 
They, and their solicitors, bore the entire burden 
of the litigation until the lien was finally declared, 
and the property ordered to be sold to pay all 
claims filed pursuant to the decree. The Supreme 
Court of Alabama held—conclusively as between 
the parties before it — that the Montgomery and 
West Point Railroad Company, like any other pri- 
vate corporation chartered to transact business, 
was a trustee of its capital, property and effects, 
first. for the payment of its creditors, and after- 
wards for the benefit of its stockholders; that 
while it was in operation, according to the design 
of its charter, its general creditors would have no 
specific lien, entitling them to sue in equity; yet, 
having left its debts unpaid,and having distributed 
its capital, property and effects among its stock- 
holders, or transferred them to third persons, who 
were not bona jide purchasers, without notice, and 
having become disorganized so that it could not 
be efficiently sued at law, ‘‘a court of equity will 
pursue and lay hold of such property and effects, 
and apply them to the payment of what it owes to 
its creditors ;** and, consequently, that its creditors 
had a lien, for the payment of their debts, on its 
road, appurtenances, and other property, superior 
to that created by the trust deed or mortgage of 
September 15, 1870, executed by the Western Rail- 
road Company. Montgomery W. P. R. Co. v. 
Branch, Sons & Co., 69 Ala. 139. 

It thus appears that by the suit instituted by 
Branch, Sons & Co. and others, the property was 
brought under the direct control of the court to 
be administered for all entitled to share the fruits 
of the litigation. Indeed, the suit itself was an 
equitable levy upon the property, and the lien 
arising therefrom remained until discharged by 
order of the court. It is true that the bill states 
that it was brought for the benefit of all creditors 
who should become complainants therein. But it 
was intended to be, and throughout was, conducted 
as a suit for the benefit, not exclusively of the 
complainants, but of the class to which they be- 
longed. It was so regarded by all connected with 
the litigation. 


It is clear that within the principles announced 
in Trustees v. Grenough, Branch, Sons & Co. and 
their co-complainants are entitled to be allowed, 
out of the property thus brought under the con- 
trol of the court, for all expenses properly incurred 
in the preparation and conduct of the suit, includ- 
ing such reasonable attorneys’ fees as were fairly 
earned in effecting the result indicated by the final 





decree. And when an allowance to the complain- 
ant is proper on account of solicitors’ fees, it may 
be made directly to the solicitors themselves, 
without any application by their immediate client. 


But, on behalf of appellants, it is insisted that 
the utmost which the court may do is to charge 
upon the property such reasonable expenses as 
complainants themselves incurred, and became di- 
rectly and personally bound to meet; and, since 
appellees have received from the creditors, speci- 
ally engaging their services, all that those credit- 
ors agreed to pay, it cannot be said that the com- 
pensation demanded in respect of such as were 
not parties, otherwise than by filing their claims 
with the register, constitute a part of the expenses 
incurred by the complainants. This is an aspect 
of the general question not presented in Trustees 
v. Grenough. 

It is true that the complainants are not shown 
to have incurred any personal responsibility for 
solicitors’ fees beyond those stipulated, by special 
contract, to be paid to the appellees; and it is 
equally true that there was no express contract, on 
their part, to pay appellees such additional com- 
pensation as the court might allow and charge 
upon the property. Yet, it is proven that when 
the appellees engaged their professional services 
to Branch, Sons & Co., and other complainants 
named in the bill, it was understood by the latter 
that their solicitors entered upon the preparation 
of the suit in the belief that they had the right to 
demand, and would demand, such additional com- 
pensation as was reasonable, in respect of unse- 
cured creditors who accepted the fruits of their 
labors by filing claims, that, but for this under- 
standing, appellees would have stipulated for 
larger compensation than was agreed to be paid 
by their particular clients; and that, in this belief 
and upon that understanding, they conducted the 
suit. Mr. Watts,in his deposition, says that on 
the occasion of his contract for a fee with Branch, 
he **stated to him that the bill which we should 
file, although it should be in the name of his firm, 
would be for the benefit of all the creditors of the 
Montgomery and West Point Railroad Company 
not secured by mortgage; and that in such cases 
the lawyer who filed the bill would be entitled to 
a fee from all the creditors who participated in the 
benefit of their labors; and that we should charge 
him so small a fee, with the expectation that we 
should be paid a large fee out of the fund brought 
into court or condemned by our labors; and that 
such fee would be allowed by order of the Chan- 
cery Court, and a lien declared on the fund for the 
payment of such compensation; and with such 
understanding the paper [special contract for fee] 
was signed.”* Mr. Pettus says: ‘The bonds and 
other claims on which the bill was filed was less 
than a sixth of the unsecured debts of the Mont- 
gomery and West Point Railroad Company of the 
same class, and at the time that Pettus & Dawson 
were employed to bring the suit, that fact was 
known and discussed between the parties making 
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the contract, and it was also discussed between 
said parties that the suit, if successful, would in- 
ure to the benefit of all the unsecured creditors 
who might claim the benefit of the decree, and 
that everybody who claimed the benefit of the ser- 
vices rendered by the complainants’ solicitors 
would be bound to allow complainants’ solicitors 
compensation out of that part of the fund distrib- 
utable to them.’’ There is no evidence in contra- 
diction of these statements. Had Branch, Sons.& 
Co., and their co-complainants, expressly stipu- 
lated to make such reasonable compensation, in 
addition to the fees they agreed to pay their solic- 
itors, as the court might allow, in respect of other 
creditors filing claims, the case, it could not well 
be doubted, would come within the very letter of 
the decision in Trustee v. Grenough. Without at 
all conceding that an express contract of that 
character would have added to the power of the 
court in the premises, it seems to us that the pres- 
ent case is embraced by the reason of the rule an- 
nounced in Trustee vy. Grenough. When the liti- 
gation was commenced the unsecured bonds of 
the Montgomery and West Point Railroad Com- 
pany were without any valuein the financial mar- 
ket. That litigation resulted in their becoming 
worth all, or nearly all, that they called for. The 
creditors who were entitled to the benefit of the 
decree had only to await its execution in order to 
receive the fuli amount of their claims; and that 
result was due to the skill and vigilance of the ap- 
pellees, so far as the result of litigation may, in 
any ease, be referred to the labors of counsel. 
When creditors filed their vlaims they had notice, 
by the bill, that the suit was brought, not exclu- 
sively for the benefit of the complainants therein, 
but equally for those of the same class who should 
come in and contribute to the expenses of the liti- 
gation. Those expenses necessarily included rea- 
sonable counsel fees, which, upon every ground 
of justice, should be estimated with reference as 
well to the claims of the complainants who under- 
took to protect the rights of all the unsecured 
creditors, as of the claims of those who accepted 
the fruits of the labors of complainants and their 
solicitors. We are.of opinion that the appellees 
are entitled to reasonable compensation for their 
professional services in establishing a lien, in be- 
half of the unsecured creditors of the Montgomery 
and West Point Railroad Company, upon the prop- 
erty described in the suit instituted by Branch, 
Sons & Co. and others; and that such compensa- 
tion should be made with reference to the amount 
of all claims filed in the cause, although the evi- 
dence thereof may have been retained in the cus- 
tody of the respective creditors; excepting from 
such estimate or calculation not only the claims of 
the complainants named in the bill, and of other 
unsecured creditors who may have had special 
contracts with appellees, or settled with them, but, 
also, such claims purchased by appellants as were 
not filed for allowance under thedecree. The de- 


cree below proceeded upon this basis. 
The court below did not err in declaring 








a lien upon the property in question, to se- 


cure such compensation as appellees were en- 
titled to receive; for according to the law 
of Alabama, by one of whose courts the original 
decree was rendered, and by which law this ques- 
tion must be determined, an attorney-at-law, or 
solicitor in chancery, has a lien upon a judgment 
or decree obtained for a client to the extent the 
latter has agreed to pay him; or, if there has been 
no specific agreement for compensation, to the 
extent to which he is entitled to recover, viz., rea- 
sonable compensation for the services rendered. 
Ex parte Lehman, Durr & Co., 59 Ala. 632; War- 
field v. Campbell. 38 [b. 527. That lien could not 
be defeated by the corporations which owned the 
property purchasing the claims that were tiled by 
creditors under the decree. The lien of the solic- 
jtor rests, by the law of that State, upon the basis 
that he isto be regarded as an assignee of the 
judgment or decree, to the extent of his fees, 
from the date of its rendition. This right of the 
solicitors is superior to any which the defendant 
corporations acquired, subsequent to the decree, by 
by the purchase of the claims of unsecured creditors. 

It remains only to consider whether the sum al- 
lowed appellees was too great. We think it was. 
The decree gave them an amount equal to ten per 
cent. upon the aggregate principal and interest 
of the bonds and coupons filed in the cause, ex- 
cluding those in respect of which there was, be- 
tween appellees and complainants and others, 
special contracts for compensation. Itis shown 
that appellees had with the complainants contracts 
for small retainers and five per cent. upon the 
sums realized by the suit. We perceive no reason 
for this discrimination against creditors who were 
not parties except by filing their claims after de- 
cree. One-half the sum allowed was, under all 
the circumstances, sufficient. 

For the error last mentioned the decree is re- 
versed and the cause remanded, with directions to 
modify the decree so as to award to appellees only 
the sum of $17,850, with interest from March 7. 
1881, with the benefit of the lien upon the prop- 
erty as established by the decree. Each party will 
pay his costs in this court, and one-half the cost 
of printing the record. 
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the credit side of the account will be applied to ex- 
tinguish the first item on the debit side of the ac- 
count; but this rule has no force against an under- 
standing of the parties to the contrary. In the 
absence of an agreement to the contrary, the law 
will apply credits to extinguish debts which are 
due, in preference to debts which are not due. 
The exercise of the right of appropriation of pay- 
ments belongs exclusively to the debtor and cred- 
itor, and no third party can be heard for the pur- 
pose of compelling a different appropriation from 
that agreed upon by them. Mack v. Adler, U.S. 
Cir. Ct., Ark., Oct. Term, 1884, Caldwell, J., 22 
Fed. Repr. 570. 


2. ATTACHMENT.—Levy on a Saw Mill Includes Cir- 
cular Saw Miil.—An attachment of all the debtor’s 
real estate ina certain town, followed bya levy 
upon a “saw mill,’ includes a circular saw mill, 
which is in and constitutes a part of the saw mill. 
Newhall v. Kinney, 8. C. Vt., May Term, 1884; 56 
Vt. 591 (Adv. Sheets). 


3. ATTORNEY.—Duty of, to the Court.—It is the 
duty of an attorney, as an officer of the court, to 
furnish all information required by the court, in 
order to carry out its process, without reserve. 
Where an attorney, in answer to an order directing 
him to state the whereabouts of the plaintiff, so 
that an injunction could be served upon him, made 
a statement of the residence of the plaintiff, which 
was misleading: Held, that the attorney was prop- 
erly charged with all the expenses of the reference 
to ascertain the plaintiff’s whereabouts, on the 
ground of misconduct. If it be necessary to teach 
the lesson that a member of the bar belongs to a 
high and honorable profession, and to teach it in 
the manner in which that instruction is conveyed 
by the result of this proceeding, it must be done. 
The duties of attorneys to the court, as contrasted 
with the duties to their client stated. Bauer v. 
Betts, Sup. Ct. N. Y., Gen. Term, 1885; Daily 
Register (N. Y.) for Jan. 19, 1885. 


4. BAILMENTS.—Extent of Rule that Bailee Can- 
net Dispute his Bailor’s Title——A bailee is not 
permitted to dispute the title of his bailor, but he 
may show that the bailor has assigned his title to 
another, since the property was entrusted to him. 
If legally assigned, and the bailee has notice of the 
fact, the bailee must account to the assignee. The 
rule that a bailee should not attorn to a stranger, 
does not apply; the assignee is not a stranger. 
Roberts v. Noyes, Sup. Jud. Ct. Me., Jan. 2, 1885; 
76 Me. 590 (adv. sheets). 


5. CONSIDERATION.—Of Conveyance to School Dis- 
trict.—The performance of a written agreement 
by the directors of a school district is a sufficient 
consideration to support a warranty deed made to 
the trustees of schools for the use of the district 
by the other party to the agreement. Eldridge v. 
Trustees, 8S. C. Ill., Ottawa, Nov. 17, 1884. 


6. CONSTITUTIONAL Law.—Private Property Dam- 
aged for Public Use.—Sec. 21, art. 2 of the Consti- 
tution providing that “private property shall not 
be taken or damaged for public use without just 
compensation,” and, that such compensation shall 
be ascertained by a jury or a board of commission- 
ers of not less than three freeholders, in such man- 
ner as may be prescribed by law, and, until the 
same shall be paid to the owner, or into court for 
the owner, the property shall not be disturbed or 
the proprietory rights of the owner therein dis- 
turbed, is self-enforcing, and does not require leg- 





islation to give it effect. Householder v. City of 
Kansas, 8. C. Mo., Feb. 2, 1885. 


7. ConTRACT.—License by Patentee—Construction 
of Provision as to Royalties in Case Patent should 
be Judicially Established.—By the terms and con- 
ditions of a license to manufacture and sell kero- 
sene oil stoves, under certain letters patent of the 
United States, if the royalties on stoves manufac- 
tured and sold during each month, were paid by 
the licensee on or before a given day in the succeed- 
ing month, the owner of the patent was to make a 
reduction of sixty per eentum on the amount of 
the royalties then due and payable, “until such 
time as a decision of the United States Circuit 
Court” might be had, “sustaining such letters pat- 
ent;”*and after such decision, the reduction was 
only to be twenty-five per centum on the amount 
of such royalties. Held, that in a suit in a Circuit 
Court-of the United States, to restrain by injunction 
the making, using or vending of the patented arti- 
cle, a decree pro confesso—upon failure of the de- 
fendants to plead, answer or demur to the bill of 
complaint—with a reference to a master to ascer- 
tai the profits and the damages, and report the 
same to the court, was not a decision of the court 
sustaining the letters patent, within the terms and 
conditions of the license. .Though the decree in 
such suit may have prevented an unauthorized use 
of the plaintiff’s patent, by the defendants therein 
or their agents, it did not meet the provision in the 
license, for establishing the validity of the patent. 
A decision of the court within the purview of the 
license, contemplated the establishment of the pat- 
ent by a judgment or decree, after a judicial inves- 
tigation. Kerosene Lamp Heater Co. v. Monitor 
Ou Stove Co., Ohio Sup. Ct. Com., Nov. 21, 1884; 
2 Am. L. J. 148. 


. Offer and Acceptance by Telegraph.—On 
December 30th N. W.F. Co. telegraphed to M: 
“Are you prepared to make me price by telegraph 
to-morrow for 40,000 tons coal? Advise by wire, 
quick.” M telegraphed next day: “Quantity named, 
deliver , Toledo or Cleveland, as most con- 
venient for both,in about equal monthly instalments 
during navigation, two .eighty per ton, or two sey- 
enty if all taken by October 1st; both ninety days.” 
N. W. F. Co. telegraphed: “Telegram received. 
Price too high to secure trade. Want to buy this 
coal of you. Will give you until 6th to figure 
freights and do better.” On January 4th M tele- 
graphed: “Two fifty-five, free on board vessels, 
Cleveland and Toledo, provided quantity named is 
taken before October Ist, in about equal monthly 
instalments; terms, ninety days. Bulk would 
probably go via Cleveland, as undoubtedly most 
convenient to both; but portion would have to go 
from Toledo. A possibly slightly lower offer from 
parties representing Sandusky, you can offset by 
unquestionably securing lower lake freights.”” On 
January 5th N. W. F. Co. answered: “Telegram re- 
ceived. You can consider the coal sold. Will be 
in Cleveland and arrange particulars next week.”’ 
Held, that there was no definite contract and accep- 
tance thereof. Martin v. Northwestean Fuel Co., 
U. S. Cir. Ct., Minn., Dec. Term, 1884; 22 Fed. 
Repr. 596. 


9. CORPORATION. — Injunction at Suit of Stock- 
holders against Directors.—Where a corporation, 
by contract not impeached, acquires a majority of 
the capital stock of another corporation, and 
through the control thus acquired elects new direc- 
tors, and the latter corporation fails to fulfill its part 
of the contract, the stockholders of the former 
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company, on the sole ground that the acts of such 
directors are highly detrimental to the property 
and interests of the company, will not be entitled 
to an injunction against their further acting as di- 
rectors and officers, and the appointment ofa re- 
ceiver of the property. Converse v. Dimock, U. 8. 
Cir. Ct., 8S. D. New York, Dec. 15, 1884; 22 Fed. 
Repr. 573. 


10. . Full Paid Stock—Stock Paid in Prop- 
erty — Stockholder’s Liability — Limitation.— 1. 
Where four persons, who had previously done busi- 
ness as partners, formed a corporation with a cap- 
ital of $100,000, and conveyed the property of the 
old firm, worth about $12,000 in all, to the new cor- 
poration, and had the stock issued to themselves as 
full paid, having paid no other consideration for it, 
such stock is not full paid as against creditors. 2. 
Under sec. 940 Rey. Stat. Mo., it is a condition pre- 
cedent to the liability of a stockholder of a manu- 
facturing and business company, that the debt con- 
tracted by the corporation must be payable within 
a year; suit must be brought for its recovery 
against the corporation within a year after it falls 
due; and suits against stockholders who cease to 
be such must be brought within two years after 
such stockholders cease to be such, and not within 
that time, unless execution shall have been returned 
unsatisfied, in whole or in part. Priest v. White, 
S. C. Mo., Feb. 3, 1885. 





11. CountTiIES.—Contracts of.—The labor and pains 
of a financial agent employed by a county to com- 
promise the bonded indebtedness of a township, is 
not “‘work and labor done, or material furnished,” 
within the terms of § 1218, Mo. R. S., so that the 
claimaint shall be entitled to recover the just value 
thereof, though the contract may not have been 
made in the form prescribed by law. The contract 
of such a financial agent is more properly within 
the terms of § 5360, requiring contracts of counties, 
‘townships, ete., to be in writing, stating the con- 
sideration date, ete., and signed by the parties or 
their duly authorized agents. Affirmed. Wool- 
folkv. County of Randolph, 8. C. Mo., Feb. 3, 1885. 


12. CriminaL Law.—ZIndictment—Names of Wit- 
nesses Indorsed Thereon—Motion to Quash.—Sec. 
1802,Mo. R.S., requiring ‘hat ‘‘when an indictment 
is found by the grand jury, the names of all the ma- 
terial witnesses must be indorsed upon the indict- 
ment,” ete., is intended for the wise and just pur- 
pose of giving the person criminally accused, the 
opportunity of knowing who were his accusers, 
and by whom the State expected to establish the 
charge preferred, in order that he might prepare 
not only to meet the charge, but those upon whom 
the State relied to prove it; and upon a failure to 
so indorse the names as required, a motion to 
quash the indictment will besustained. [Overrul- 
ing State v. Nugent, 71 Mo. 136 and State v. Patter- 
son, 73 Mo. 686.] State v. Ray. 8. C. Mo. Feb. 3, 
1885. 


18. EMINENT DomMatn.—Implied Obligation of Gov- 
ernment to Make Compensation—Jurisdiction of 
Court of Claims.—Where property, to which the 
United States asserts no title, is taken by their 
officers or agents, pursuant to an act of Congress, 
as private property, for the public use, the govern- 
ment is under an implied obligation to make just 
compensation to the owner. Such an implication 
being consistent with the constitutional duty of the 
government, as well as with common justice, the 
owner’s claim for compensation is one arising out 
of implied contract, within the meaning of the 








statute defining the jurisdiction of the Court of 
Claims, although there may have been no for- 
mal proceedings for the condemnation of the prop- 
erty to public use. The ownermay waive any ob- 
jection he might be entitled to make, based upon 
the want of such formal proceedings, and, electing 
to regard the action of the government as a taking 
under its sovereign right of eminent domain may 
demand just compensation for the property. 
United States v. Great Falis Man. Co., Sup. Ct. 
U. S., Oct. Term, 1884; 138 Wash. Law Repr. 37. 


14. EMINENT DOMAIN.—Cross-petition— When Al- 
lowed.—On a petition to condemn land by a rail- 
road company the defendant has a right to file a 
cross-petition when his interests are not accurate- 
ly or fully stated in the petition, and thereby recover 
compensation for damages to other adjacent prop- 
erty not sought to be taken, and it is error to 
strike such cross-petition from the files. If it is 
defective, or the property damaged is insufficiently 
described, or the petition does not show how it will 
be damaged, the proper course is to demur to it, 
so as to afford a chance to amend thesame. John- 
sonv. F. & M.R.Co.,8. C. Ill., Ottawa, Nov. 17, 
1884. 


15. Plea or Answer not Allowed.—Under the 
Eminent Domain Act, an answer or plea to the 
petition is not allowable, and if a special plea is 
filed, there is no error in striking it from the files. 

bid. 








16. - Jurisdiction to Try Casein Term Time. 
—A petition under the Eminent Domain Act, 
though filed in vacation, may be tried in term time, 
and a motion to dismiss and a challenge to the ar- 
ray of jurors based on the ground that the petition 
was filed in vacation, is properly disallowed. J>id. 

17. —. Evidence—Opinions of Witnesses not Ex- 
perts as to Value of Property.—Persons familiar 
with land sought to be condemned, who have an 
opinion of its value,though not shown to be experts, 
are competent witnesses to express that opinion, but 
the weight of such evidence presents a different 
question. On that point, when there is equal cred- 
ibility, superior opportunity and intelligence is 
entitled to the greater weight. Jbid. 








18. . Opinions as to Value How to be 
Weighed.—Such opinions of witnesses as to the 
value of the land, are not to be passively received 
and blindly followed, but should be weighed by the 
jury, and judged of in view of all the evidence in 
the case, and the jury’s own general knowledge of 
affairs, and have only such consideration given to 
them as the jury may believe them entitled to re- 
ceive. Ibid. 





19. . Evidence Bearing on Measure of Dam- 
ages.—On a proceeding to condemn lots for depot 
and other railroad uses, the defendant offered to 
prove that the property hada special value for 
railroad purposes beyond its general market value, 
and also that certain prices had been offered for 
the property within a few months of the time of 
the trial, above the general market value, all of 
which was excluded on objection: Held, that the 
court erred in excluding the evidence. If proper- 
ty has a special value from any cause, that special 
value belongs to the owner, and he is entitled to 
be paid it by the party seeking condemnation. 
Ibid. 

20. ESTOPPEL.— Jurisdictional Averments.—A party 


will not be heard to contradict the express juris- 
dictional allegations of his own petition for the 
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purpose of dismissing the appeal of his adversary’ 
who in good faith has accepted and acted on such 
averments.—Columbia, etc., Co. v. Firemen’s etc. 
Association, 8. C. La., Jan. 19, 1885. 


21. EvipENCcE.—To Show Party Suffered Pain from 
an Injury.—On the trial of an action for a personal 
injury, the plaintiff called his attending physician, 
who testified that he had examined the plaintiff, 
who stated the symptoms, and that he suffered 
pain, and then asked the witness whether the 
plaintiff was feigning or “making believe,” to 
which he answered, “No, sir, I know he did not 
from examination and tests.” Held, that with the 
explanation as to his means of knowledge there 
Was no error in the admission of the evidence. 
The answer could only be understood as a deduc- 
tion or conclusion from the examinations and tests 
made. In such a case, the attending physician 
having every means of observing the symptoms, 
may be asked if the patient suffered pain, and his 
answer in the affirmative can be considered only as 
an opinion based upon actual facts and tests, and 
if error, it is not such as to prejudice the defend- 
ant in a suit for damages. It does not even require 
an expert to know the existence of pain from the 
nature of the injury and the patient’s outward 
manifestations. C. B. d& Q. R. Co. v. Martin, S. 
C. Ill., Ottawa, Nov. 17, 1884. 


22. FEMALE Noraries.—Acts of not Impeachable 
Collaterally.—A veritication certified to by a fe- 
male notary is valid as to third persons, and fur- 
nishes no ground for returning the pleadings. The 
piirties to the record can not test the eligibility of a 
female to hold office in any such collateral manner. 
The right can be tested only in a direct proceeding 
brought for the purpose, in which the notary may 
defend her title. Findlay v. Thorn, N. Y. City 
Court, McAdam, C. J.; 13 Wash. Law. Repr. 42. 


23. FirE INSURANCE—Misrepresentation—Equity of 
Redemption — Change of Title.— An applicant’s 
verbal statement, “I have some buildings which I 
would like to have insured,’’ made to the agent of 
the underwriters, without disclosing, or being in- 
terrogated in relation to, his particular interest in 
the property insured, is not a misrepresentation of 
title, although he had previously given two mort- 
gages thereon, conveyed his equity of redemption 
and taken back a mortgage to secure the support 
of himself and wife. Neither is the release, by 
the grantee of the plaintiff’s equity of redemption, 
to the wife of the plaintiff, a change of plaintiff’s 
title within the condition of the policy. The value 
of a mortgagor’s redeemable interest in the prop- 
erty insured is not material; for he is entitled to 
recover the whole amount of damage, not exceed- 
ing the sum insured. Buck v. Phenix Ins. Co., 
Sup. Jud. Ct. Me. Jan. 2. 1885; 76 Me. 586 (Adv. 
Sheets). 


4. FixrurEs—Elevator built on Railroad Com- 
pany’s Land Personal Property.— An elevator 
built on land owned by a railroad company, under 
a license allowing the owner to operate it for the 
mutual benefit of himself and the company, and 
witharight to remove it, though the removal might 
injure the structure, is personal property, and a 
mortgage thereon a chattel mortgage. Deering v. 
Ladd, U. 8. Cireuit Court, Minn. Dec. Term, 1884: 
22 Fed. Repr. 575. 

25. FOREIGN CORPORATIONS—Actions by Receivers 
of.—A fire insurance company incorporated under 
the laws of Pennsylvania, is entitled to bring an ac- 
tion in a Maryland court, forthe use of the receiver 





of such company, to recover from a Maryland po = 
icy holder assessments upon his premium note, 
where the suit is not brought by such receiver in 
his official capacity. By the decree of a court in 
Pennsylvania, a receiver was appointed for a Fire 
Insurance Company, created under the laws of that 
State. The decree a’so declared the company to 
be dissolved, but at the same time it referred to 
the Act of Assembly under which it was passed. 
That Act provided that when an insurance corpor- 
ation is dissolved, the court decreeing such dissolu- 
tion may appoint a receiver to take charge of its 
effects, and collect the debts and property due and 
belonging to if, ‘“‘with power to prosecute and de- 
fend suits in the name of the corporation, or other- 
wise, and to do all other acts which might be done 
by such corporation, if in being, that are necessary 
for the final settlement of the unfinished business 
of the corporation.” In an action in this State, 
brought in the name of the corporation for the use 
of the receiver, it was held that the decree of dis- 
solution was no bar to the action. Lycoming Fire 
Ins. Co. v. Langley, Md. Ct. of App.. April Term 
1884; 62 Md. 196 (Adv. Sheets). 


26. FRAUDULENT CONVEYANCE—Chattel Mortgage 
—Mortgagor Retaining Possession, with Power 
of Sale.—A chattel mortgage, executed to a credi- 
tor on a stock of goods, providing that the mort- 
gagor may retain possession of the goods, and dis- 
pose of them in the ordinary course of trade, from 
time to time adding to the stock, under the Iowa 
statute is not void as to the other creditors where 
it does not appear that the proceeds of sale were to 
be used for any other purpose than the payment of 
the mortgage debt. Maish v. Bird, U.S. Cir. Ct., 
S. Dist. Iowa, C. D., Nov. 1884; 22 Fed. Repr. 575. 


27. - Burden of Proof—Evidence of Fraud.— 
The burden is upon the party claiming such a chat- 
tel mortgage is a fraud on the creditors of the 
mortgagee, to establish its invalidity. This may be 
done, either by showing that the provisions of the 
mortgage are such as to prove that the parties 
thereto intended to commit a fraud upon the 
rights of others, or by showing that the acts of the 
parties have been such that fraud is the necessary 
inference. Evidence held not to show a fraudu- 
lent intent, and mortgage sustained.—Jbid. 








28. JURISDICTION OF U.S. Crrcurr Court—Con- 
solidated Railroad Corporation—Citizenship.—A 
railroad corporation composed of two corporations 
created in the State of Michigan and one created in 
the State of Indiana, consolidated and merged into 
a single corporation under the laws of both States, 
owning and operating a single continuous line of 
road from a certain point in one State to a point in 
the other, is a citizen of the State of Indiana as 
well as of Michigan, and cannot be sued by a citi- 
zen of Indizna in the Circuit Court of the United 
States for the district of Indiana. In such an ac- 
tion the fact that the injury complained of was suf- 
fered in Michigan is not material to the question of 
jurisdiction. Horne v. Boston & M. R. R. Co., 18 
Fed. Repr. 50, followed; Bereger v. Grand Rapids 
etc. R. Co., U.S. Cir. Ct. Ind., 1884: Ward, Cir. 
J., 22 Fed. Repr. 561. 


29. LIFE INSURANCE.— General Agent may waive 
Condition as to Prepayment.—Although in the 
printed policy and the application for life insur- 
ance it is stated that no policy will be considered 
valid and binding until the premium is paid, a 
general agent of a foreign company may waive 
such condition and give credit, and as the evidence 
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in this case shows that the delivery of the policy in 
suit was unconditional, and that the agent did in 
fact waive the terms thereof requiring prepayment, 
the policy should be Aeld valid, and plaintiff al- 
lowed to recover the amount of insurance, with in- 
terest, after deducting the amount of premium due 
and unpaid. O’Brien v. Union Mutual Life Ins. 
Co., U. 8. Cir. Ct. Minn., Dec. Term, 1884; 22 Fed. 
Repr. 586. 


30. MALICIOUS PROSECUTION — Allegation as to 
Termination of Proceedings.—In an action brought 
for the malicious procuring of a peace warrant, it 
is not necessary for the plaintiff to allege or prove 
that the proceedings terminated in his favor. 
Hyde v. Greuch, Md. Ct. of App., Oct. Term, 1884; 
13 Md. L. Rec. 167. 


31. MARRIED WOMEN—Deed of Property to and 
Mortgage by Action to Foreclose—A vendor, sup- 
posing that a woman whose husband was not liv- 
ing with her, was unmarried, sold her a tract of 
land and took notes and a mortgage back for a 
part of the purchase money. In an action by an 
assignee of the notes it is held that the deed and 
void mortgage are one transaction, and subsequent 
purchasers with notice took title in trust for the 
payment of the mortgage notes.—Ogle v. Ogle, Ohio 
Sup. Ct. Com. Nov. 18, 1884; 2 Am. L. J. 142. 


32. MUNICIPAL BonpDs—Defense that Railroad Co. 
Failed to Build a certain Branch Road.—County 
Bonds—Negotiabilit y—Failure of Consideration— 
Pleading.—In an action against a county on nego- 
tiable bonds issued by its board of supervisors in 
payment for the capital stock of a railroad com- 
pany, a plea setting up that the bonds were issued 
upon a promise that the company would build a 
certain branch road through the county, and that 
it had only built a part of such road, and refused 
to complete it, but failing to state that plaintiff had 
any notice of such failure and intention not to ex- 
tend the road further, is demurrabie. Mobile Sav- 
ings Bank v. Supervisors of Oktibeha Co., U. 8. 
Dist. Ct. N. D. Miss. E. D. Oct. Term, 1884; 22 
Fed. Repr. 580. 


33. . Knowledge of Holder.—A plea averring 
that, at the time said bonds and attached coupons 
were received by plaintiff, the railroad company 
did not intend to extend said road, but not aver- 
ring that plaintiff knew that said obligations were 
issued upon the condition that the road should be 
extended, or that it was intended so to do, does not 
set up a valid defense. Ibid. 


34, Plea Alleging Fraud must State Facts. 
—A plea alleging that the bonds were obtained by 
covin, fraud, and misrepresentation on the part of 
the company, must set out the facts constituting 
such fraud, covin, and false representations. Ibid. 








35. ———. Plea Averring that Requisite Number 
of Qualified Voters did not Vote at Election, must 
State what.—A plea averring that county bonds 
are void because two-thirds of the qualified voters 
of the county did not vote at the election held to 
ascertain whether or not said bonds should be au- 
thorized to be issued, and that plaintiff knew when 
it received the bonds that two-thirds of the quali- 
fied voters did not vote in favor of their issuance, 
must also aver how many votes were cast in favor 
of, and how many against, authorizing the issue. 
so that the court may be enabled to decide from 
the face of the pleadings, whether or not the de- 
fense is valid. Ibid. 





36. ———.. Sufficient, in Mississippi, if Carried by 
Two-Thirds of Votes Cast.—Where a majority of 
two-thirds of the votes actually cast at an election 
are in favor of the issuance of county bonds, this is 
a compliance with the constitution and laws of 
Mississippi, and it is not necessary that two-thirds 
of the registered voters of the county should vote 
in favor of the issuance. [Carroll Co. v. Smith, 111 
U.S. 556; s.c. 4 Sup. Ct. Rep. 539; and Hawkins 
v. Carroll Co., 50 Miss. 735, followed.] Ibid. 


387. . | Authority ofIndiana Towns to Issue for 
Sale—Indiana Act of 1852, § 27—Revision of 1881,$§§ 
3342-3345, 3348, 3349.—An incorporated town in In- 
diana may issue bonds for sale in the market to raise 
money to meet at maturity a lawful indebtedness for 
which it has no other legal means of providing pay- 
ment. Merrill v. Monticello, U.S. Cir. Ct., Ind., 
Dec. 20, 1884; 22 Fed. Repr. 589. 


38. “Funding Bonds.”—That the bonds so 
issued purport to be “funding bonds” will not af- 
fect their validity. Ibid. 


39. PARENT AND CHILD.—IJnsane Son of Full Age, 
when not Emancipated—Pauper Settlement.—A 
person, non compos mentis, who continues to re- 
side with and be dependent upon his father for 
guidance and support by reason of mental imbecil- 
ity, after he arrives at full age, and the conditions 
of filial subjection, dependance, parental control 
and support continue to subsist as before, is not 
thereby emancipated. Such person, not emanci- 
pated, can not acquire an independent settlement 
by residence in a town for five successive years,but 
will follow the settlement of the father. Necessary 
supplies furnished by a town to such person will 
be deemed supplies furnished indirectly to the 
father, and will operate to prevent his gaining a 
settlement. Jslesborough v. Lincolnville, Sup. 
Jud. Ct. Me., Jan. 1, 1885; 76 Me. 572. Advance 
Sheets. 


40. PRIORITY OF LiENS.—Building Contract and 
Mechanic’s Lien.—Where money is advanced un- 
der a building contract, the lien of the lender is 
preferred to that of mechanics and material men. 
Lenderking v. Rosenthal, Md. Ct. of App., Oct. 
Term, 1884; 13 Am. L. Rec. 168. 

41. REFEREE.—Need not File Report until Fees 
Paid.--A referee is not bound to part with his report 
without the payment of his legal fees; and where 
a referee has his report ready within the statutory 
time, and offers to deliver it on payment of his le- 
gal fees, the same is a sufficient delivery, pursuant 
to section 1019 of the Code, to prevent the statute 
from operating as a forfeiture of his fees and a 
termination of the reference. Little v. Lynch, N. 
Y. Sup, Ct., Gen. Term, 1885; N. Y. Daily Regis- 
ter for Jan. 23, 1885. 


42. REMOVAL OF CAUSE.—Corporation Created in 
Several States—Citizenship.—A railroad corpora- 
tion organized under the laws of Indiana and of 
Kentucky, is a citizen of both States, and an action 
instituted against it in a State court in Indiana by 
a citizen of that State cannot be removed to the 
United States Circuit Court on the ground of citi- 
zenship. [The court cites: Chicago, ete. R. Co. v. 
Lake Shore, ete. R. Co., 10 Biss. 122; s. c., 5 Fed. 
Rep. 19. See also Copeland v. Memphis, etc., Co., 
3 Woods, 651; Chicago, etc. R. Co. v. Lake Shore, 
ete. R. Co., 5 Fed. Rep. 19; Uphoff v. Chicago, etc. 
R. Co., Id. 545; Nashua, ete. R. Co. v. Boston, ete. 
R. Co., 8 Fed. Rep. 458; Johnson vy. Philadelphia, 
ete. R. Co., 9 Fed. Rep. 6; Horne v. Boston, ete. R. 
Co., 18 Fed. Rep. 60; St. Louis, ete. R. Co. vy. In- 
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dianapolis, etc. R. Co., 9 Biss. 144; Mullerv. Dow z 
94 U. 8. 444.] Colgiazier v. Louisville, etc. R.Co., 
U. S. Cir. Ct. Ind., 22 Fed. Repr. 568. 


43. SCHOOL-HovusE SitE.—Right of Donor to Re- 
cover Property when it Ceases to be used for 
School House.—The owner of land donated ver- 
bally three-fourths of an acre thereof toa school 
district for a school house, and built a school house 
thereon under contract with the directors, and then 
refused to convey for the reason he was not paid 
for his work and the lot had not been fenced. Af- 
terward a settlement was made by which the dis- 
trict agreed to pay him and to fence the lot, and he 
agreed, upon performance, to make the district a 
warranty deed, and the contract was reduced to 
writing. The district performed the contract and 
obtained a decree for specific performance, under 
which he made an unconditional warranty deed, 
which being lost, he afterward made a quit claim 
deed. Ona change of districts this ground was di- 
vided into lots and sold, and was no longer used 
for a school house. Thereupon the grantor filed 
his bill in equity seeking to cancel his deed and 
have the title re-invested in him: Held, that he 
was not entitled to any equitable relief, there being 
no condition in his deeds or the decree that the 
land should revert in case of its ceasing to be used 
for a school house. Eldridge v. Trustees, 8. C. 
Ill., Ottawa, Nov. 17, 1884. 


44, TAXATION.—Exemption from—Decision of Board 
of Supervisors not Final.—The determination of 
the board of supervisors that lands held by a fair 
society are not exempt from taxation, is not con- 
clusive upon the society in an application by the 
collector for judgment against the same for taxes, 
that they are liable for the same, and the county 
court may rightfully decide the question on such 
application. 2. The board of supervisors are au- 
thorized by law to hear and determine the applica- 
tion of any person assessed on property claimed to 
be exempt, and an appeal lies to the auditor of 
public accounts, who is required to bring the mat- 
ter before this court, and its decision alone is con- 
clusive. Such appeal, however, will not operate to 
delay the collection of the taxes. Peoria Fair As- 
sociation v. People, ex rel., 8. C. Ill.,| Ottawa, Nov. 
17, 1884. . 


45. Tax TITLE.—A fiidavit as to Notice of Purchase. 
—Unless the statute has been complied with in 
making the affidavit necessary to procure a tax 
deed on a tax purchase, the deed may be set aside 
on the application of the owner of the patent title, 
upon equitable terms. Gage v. Hervey, S. C. IIll., 
Ottawa, Nov. 17, 1884. 


46. ———. Of the Notice to Entitle Purchaser to 
Deed.—Where the affidavit, made to entitle the 
holder of a tax certificate of purchase to a deed, 
shows that the property was “taxed or specially as- 
sessed in the names of Robert Hervey and Robert 
Henry,” and the allegation of service is that “the 
served said notice on said Robert Hervey and Robert 
Henry by handing the same to and leaving the 
same with Robert Hervey personally,” it fails to 
show a sufficient service as to Robert Henry, and 
will not authorize the making of a tax deed, and if 
made it may be set aside asa cloud on title, upon 
payment of the amount paid at the tax sale and for 
subsequent taxes with six percent. interest. Ibid. 
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WAPLES ON ATTACHMENT AND GARNISHMENT.—A 
Treatise on Attachment and Garnishment. By Rufus 
Waples, LL.D., Author of‘a Treatise on Proceedings 
in Rem, and a Handbook of Parliamentary Practice. 
Chicago: Callaghan and Company. 1885. 

There is but one other American work upon this 
subject, and that is the work of Drake. Drake was a St. 
Louis lawyer, of the very best standing in the profes- 
sion. He was instrumental in the adoption of the Mis- 
souri Constitution known as the Drake Constitution. 
He afterwards became a Senator of the United States 
from Missouri. On leaving the Senate, he became 
Chief Justice of the Court of Claims. This position he 
resigned a few days ago, at the age of seventy-four. 
The writer of the present work is, if we mistake not, « 
member of the faculty of the Law School of the Uni- 
versity of Michigan. He is the author of a treatise on 
Proceedings in Rem, which, we believe, has been well 
received by the profession. Our impression of the 
present work is that it is well written, but that a thor- 
ough examination of the cases has not been made. 
About 4,000 are cited. We believe that a thorough 
presentation of the decisions of the different States on 
the subject of attachment and garnishment, would re- 
quire the citation of at least 10,000 cases, and that the 
work could not be usefully compressed into a single 
volume. There is not as much matter in the text as in 
the last edition of Drake, nor are as many cases cited, 
nor is there as much explanatory matter in the notes 
The text seems to be well written, but it is not con- 
veniently sub-divided with the view of facilitating 
quick examination and search. The work is well 
printed. 








JETSAM AND FLOTSAM. 


WHAT ARE “Fappists?’—In a review of the new 
English law magazine (the Law Quarterly Review), 
the Law Journal (London), tenders this advice: Mr 
Pollock should be careful to avoid too much of one 
class of writer or one class of subject, and to eschew 
“faddists” altogether. A publication of this character 
can only succeed in virtue of its variety. 


ILLOGICAL COMPROMISES.—The commutation of the 
sentences passed on Dudley and Stephens marks one 
of those illogical compromises which seem to be of the 
essence of English procedure whether legal or politi- 
eal. The inconsistency of sentencing a man to death 
with solemn formality on Monday, and mitigating the 
sentence to a brief term of the mildest form of im- 
prisoment on Saturday, has naturally provoked a good 
deal of more or less intelligent criticism, and is cer- 
tainly a proceeding not altogether calculated to ex- 
hibit the law in a dignified light. What is the use, it is 
very naturally asked, of ostentatiously asserting the 
superiority of the law to all considerations of pity or 
sentiment, when there is another power behind, wait- 
ing to override the lawand to give effect to the very 
pleas the law rejects? The same question has been 
asked again and again with reference to that painful 
form of infanticide which has practically ceased to be 
treated as a capital offense in this country. We con- 
fess to some sympathy with the feeling which prompts 
the question. We are far indeed fron desiring that the 
law should depart from its stern indifference to “ex- 
tenuating circumstances;”? but when the law has dis- 
charged its function by adjudging a prisoner guilty, it 
might well be relieved from the necessity of passing a 
sentence which there is no intention to execute. A 
sentence of death is too solemn a matter to be made 
the subject of a legal fiction.—Law Times (London). 








